CITY OF FORT MYERS

PROFESSIONAL SERVICES AGREEMENT

City of Palms

THE CITY OF FORT MYERS

FORT MYERS, FLORIDA

and

«Company Name»

for the project known as

RFQ # 0008-19
Marine Engineering Services for the City of Fort Myers - Continuing
Contract




PROFESSIONAL SERVICES AGREEMENT
RFQ # 0008-19, Marine Engineering Services for the City of Fort Myers — Continuing Contract
«Company_Name»

This PROFESSIONAL SERVICES AGREEMENT is made and entered into this
day of 20 between the City of Fort Myers,
Florida, a municipal corporation in the STATE OF FLORIDA hereinafter referred to as the
"CITY", and «Company Name» hereinafter referred to as the "CONSULTANT".

This Agreement will be in effect for a term of five (5) years effective to

The City of Fort Myers performance and obligation to pay under this contract is contingent
upon an annual appropriation of funds by the City of Fort Myers.

WITNESSETH

WHEREAS, the CITY desires to obtain the professional services of said CONSULTANT
to provide and perform PROFESSIONAL SERVICES as further described hereinafter
concerning the Project to be referred to and identified as: «Project Name»,
«Project Number», and

WHEREAS, the CONSULTANT hereby certifies that CONSULTANT has been granted
and possesses valid, current licenses to do business in the State of Florida, in Lee
County, and in the City of Fort Myers, Florida, issued by the respective State Boards and
Government Agencies responsible for regulating and licensing the PROFESSIONAL
SERVICES to be provided and performed by the CONSULTANT pursuant to this
Agreement; and

WHEREAS, the CONSULTANT has reviewed the PROFESSIONAL SERVICES required
pursuant to this Agreement and is qualified, willing and able to provide, perform or acquire
all such services in accordance with the provisions, conditions and terms hereinafter set
forth; and

WHEREAS, the selection and engagement of the CONSULTANT has been made by the
CITY in accordance with the provisions of the Consultants’ Competitive Negotiation Act,
Chapter 287.055, Florida Statutes, and in accordance with the provisions of the City of
Fort Myers Purchasing Manual, as approved and put into effect by the City of Fort Myers
City Council, AUGUST 17, 1998, and as subsequently revised.

NOW, THEREFORE in consideration of the mutual covenants, terms and provisions
contained herein, the parties hereto agree that with the mutual acceptance of this
Agreement, as indicated hereinafter by the execution of this Agreement by both parties,
that a Contract shall exist between both parties consisting of:
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ARTICLE 1.00 - SCOPE OF PROFESSIONAL SERVICES

CONSULTANT, hereby agrees to provide and perform the PROFESSIONAL SERVICES
required and necessary to complete the services and work as set forth in EXHIBIT "A"
entitted "SCOPE OF PROFESSIONAL SERVICES", which EXHIBIT "A" is attached
hereto and made a part of this Agreement.

ARTICLE 2.00 - DEFINITIONS

2.01

2.02

CITY

The term CITY shall refer to the City of Fort Myers, Florida, a municipal corporation
in the State of Florida, and any official and/or employees thereof who shall be duly
authorized to act on the CITY'S behalf relative to this Agreement.

CONSULTANT

2.03

The term CONSULTANT shall refer to the individual or firm offering
PROFESSIONAL SERVICES, which by execution of this Agreement, shall be
legally obligated, responsible, and liable for providing and performing any and all
of the services, work and materials, including services and/or work of SUB-
CONSULTANTS and SUB-CONTRACTORS, required under the covenants, terms
and provisions contained in this Agreement, and any and all Amendments,
SUPPLEMENTAL AGREEMENTS, or CHANGE ORDERS thereto.

PROFESSIONAL SERVICES

2.04

The term PROFESSIONAL SERVICES shall refer to all of the services, work,
materials and all related professional, technical and administrative activities which
are necessary to be provided and performed by the CONSULTANT and its
employees, and any and all SUB-CONSULTANTS and SUB-CONTRACTORS the
CONSULTANT may engage to provide, perform and complete the services
required pursuant to the covenants, terms and provisions of this Agreement.

SUB-CONSULTANT

The term SUB-CONSULTANT shall refer to any individual or firm offering
PROFESSIONAL SERVICES which is engaged by the CONSULTANT to assist
the CONSULTANT in providing and performing the PROFESSIONAL SERVICES,
work and materials for which the CONSULTANT is contractually obligated,
responsible, and liable to provide and perform under this Agreement. The CITY
shall not be a party to, responsible or liable for, or assume any obligation whatever
for any Agreement entered into between the CONSULTANT and any SUB-
CONSULTANT.
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2.05

SUB-CONTRACTOR

2.06

The term SUB-CONTRACTOR shall refer to any individual, company or firm
providing other than PROFESSIONAL SERVICES, which is engaged by the
CONSULTANT to assist the CONSULTANT in providing and performing services,
work and materials for which the CONSULTANT is contractually obligated,
responsible, and liable to provide and perform under this Agreement. The CITY
shall not be a party to, responsible or liable for, or assume any obligation whatever
for any Agreement entered into between the CONSULTANT and any SUB-
CONTRACTOR.

PROJECT

2.07

The term PROJECT shall refer to such facility, system, program or item as
described in the summary statement set forth in the Preamble on Page One (1) of
this Agreement.

BASIC SERVICES

2.08

The term BASIC SERVICES shall refer to the PROFESSIONAL SERVICES set
forth and required pursuant to this Agreement, and as described in further detail in
the attached EXHIBIT "A", entitled "SCOPE OF PROFESSIONAL SERVICES",
which EXHIBIT "A" is attached hereto and made a part of this Agreement.

ADDITIONAL SERVICES

2.09

The term ADDITIONAL SERVICES shall refer to such PROFESSIONAL
SERVICES as the CITY may request and authorize, in writing, the CONSULTANT
to provide and perform relative to this Agreement, which are not included in the
BASIC SERVICES. ADDITIONAL SERVICES shall be authorized by the
execution of both parties to this Agreement of either a SUPPLEMENTAL
AGREEMENT or a CHANGE ORDER AGREEMENT.

SUPPLEMENTAL AGREEMENT

The term SUPPLEMENTAL AGREEMENT shall refer to a written document
executed by both parties to this Agreement setting forth and authorizing
professional service tasks, which were not set forth in, and are supplemental to the
Scope of Services contained in the initial PROFESSIONAL SERVICES
AGREEMENT or other SUPPLEMENTAL AGREEMENTS issued thereto. The
SUPPLEMENTAL AGREEMENT, which shall be executed on a City of Fort Myers
standard form, shall set forth the authorized supplement(s) to the: Scope of the
Professional Services tasks, work or materials to be performed or provided by the
CONSULTANT,; the compensation and method of payment; the schedule or time
period for performance and completion; and the guidelines, criteria, or
requirements pertaining thereto. The amount of the change in contract
compensation and time set forth in any and all SUPPLEMENTAL AGREEMENTS
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2.10

executed and issued under this Agreement shall be understood and agreed by
both Parties to this Agreement to be fair, equitable, adequate and complete. The
changed compensation shall be understood and agreed to be the total of all costs
associated with or impacted by the SUPPLEMENTAL AGREEMENTS including,
but not limited to any costs which may result from or be caused by the
SUPPLEMENTAL AGREEMENTS, and shall be understood and agreed to include
a fair, equitable and adequate adjustment to cover the CONSULTANT'S general
administrative and overhead costs and profit.

CHANGE ORDER

The term CHANGE ORDER shall refer to a written document, CHANGE ORDER
AGREEMENT, executed by both parties to this Agreement setting forth and
authorizing changes to the agreed upon SCOPE OF PROFESSIONAL SERVICES
and Tasks, Compensation and Method of Payment, Time and Schedule of
Performance, or Project Guidelines and Criteria as such were set forth and agreed
to in the initial AGREEMENT, SUPPLEMENTAL AGREEMENTS, or previous
CHANGE ORDERS issued thereto. The CHANGE ORDER document, which shall
be executed on a City of Fort Myers standard form, shall set forth the authorized
changes to the: SCOPE OF PROFESSIONAL SERVICES, tasks, work or
materials to be performed or provided by the CONSULTANT; the compensation
and method of payment; the schedule or time period for performance and
completion, and the guidelines, criteria and requirements pertaining thereto.

The amount of the change in contract compensation and time set forth in any and
all CHANGE ORDERS executed and issued under this Agreement shall be
understood and agreed by both Parties to this Agreement to be fair, equitable,
adequate and complete. The changed compensation shall be understood and
agreed to be the total of all costs associated with or impacted by the CHANGE
ORDER including, but not limited to, any and all direct costs, indirect costs and
associated costs which may result from or be caused by the CHANGE ORDER,
and shall be understood and agreed to include a fair, equitable and adequate
adjustment to cover the CONSULTANT'S general administrative and overhead
costs and profit.

In the event the CITY decides to delete all, or portions, of the Scope of Services,
Task(s), or Requirements set forth in the initial Agreement, SUPPLEMENTAL
AGREEMENTS or previously authorized CHANGE ORDERS, the CITY may do so
by the unilateral issuance of a written CHANGE ORDER to the CONSULTANT.
Such a unilaterally issued CHANGE ORDER shall set forth, if appropriate, (1) an
agreement by both the CITY and the CONSULTANT establishing changes in the
amount of compensation to be paid the CONSULTANT as a result of the deletion
or decrease in services required, or (2) in the absence of such an agreement
concerning compensation, the unilaterally issued CHANGE ORDER shall set forth
the basis to be used in subsequently considering, and reaching agreement on
change(s) in the compensation to be paid the CONSULTANT.
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2.11

The failure on the part of the CONSULTANT to execute a CHANGE ORDER
issued unilaterally by the CITY, to effect a deletion or decrease in the services
required, shall have no effect on, or otherwise prevent the CITY from exercising its
rights to direct the stated deletion or decrease in the services to be provided or
performed by the CONSULTANT.

WORK ORDER

2.12

The term WORK ORDER shall refer to the written document execution by both
parties to this Agreement, whereby the CITY provides authorization and
notification to the CONSULTANT, and the CONSULTANT agrees, to proceed to
provide or perform certain PROFESSIONAL SERVICES, tasks or work for which
the Scope of Services and Compensation to be paid the CONSULTANT were set
forth and agreed to in the initial AGREEMENT, or other SUPPLEMENTAL
AGREEMENTS or CHANGE ORDERS thereto, such PROFESSIONAL
SERVICES, tasks or work having previously been excluded and not included in
written Notice(s) to Proceed issued by the CITY to the CONSULTANT. The WORK
ORDER document, which shall be executed on a City of Fort Myers standard form,
shall provide confirmation of the previously agreed to: SCOPE OF
PROFESSIONAL SERVICES, tasks, work or materials to be performed or
provided by the CONSULTANT; the compensation and method of payment; the
schedule or time period for performance and completion; and the guidelines,
criteria and requirements pertaining thereto.

CONTRACT ADMINISTRATOR

The term CONTRACT ADMINISTRATOR shall refer to the person employed by
the City of Fort Myers to serve and act on the CITY'S behalf as the CITY'S
CONTRACT ADMINISTRATOR. The CITY MANAGER shall act on behalf of the
CITY to execute any and all SUPPLEMENTAL AGREEMENT(S) or CHANGE
ORDER(S) approved by the CITY and issued to the CONSULTANT pursuant to
this Agreement. The CONTRACT ADMINISTRATOR, within the authority
conferred by the City of Fort Myers, acting as the CITY'S designated representative
shall issue written notification to the CONSULTANT of any and all changes
approved by the CITY in the CONSULTANT'S: (1) compensation (2) time and/or
schedule of service delivery; (3) scope of services; and (4) any Amendment(s) or
other change(s) relative to BASIC SERVICES and ADDITIONAL SERVICES
pursuant to this Agreement, or SUPPLEMENTAL AGREEMENT (S), WORK
ORDER(S), or CHANGE ORDER(S) pertaining thereto. The CONTRACT
ADMINISTRATOR shall be responsible for acting on the CITY'S behalf to
administer, coordinate, interpret and otherwise manage the contractual provisions
and requirements set forth in this Agreement, or any Amendment(s), CHANGE
ORDER(S), SUPPLEMENTAL AGREEMENT (S) or WORK ORDER(S) issued
thereunder.
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2.13

PROJECT MANAGER

2.14

The term PROJECT MANAGER shall refer to the person employed or retained by
the CITY and designated, to serve and act on the CITY'S behalf to provide direct
contact and communication between the CITY and CONSULTANT with respect to
providing information, assistance, guidance, coordination, review, approval and
acceptance of the PROFESSIONAL SERVICES, work and materials to be
provided and performed by the CONSULTANT pursuant to this Agreement and
such written WORK ORDER(S), SUPPLEMENTAL AGREEMENT(S) and
CHANGE ORDER(S) as are authorized. The PROJECT MANAGER is not
authorized to, and shall not, issue any verbal, or written, request or instruction to
the CONSULTANT that would have the effect, or be interpreted to have the effect,
of modifying or changing in any way whatever the: (1) Scope of Services to be
provided and performed by the CONSULTANT; (2) The time the CONSULTANT is
obligated to commence and complete all such services; (3) The amount of
compensation the CITY is obligated or committed to pay the CONSULTANT. The
PROJECT MANAGER shall review and make appropriate recommendations on all
requests submitted by the CONSULTANT for payment for services and work
provided and performed, and reimbursable costs and expense, as provided for in
this Agreement and approved WORK ORDER(S), SUPPLEMENTAL
AGREEMENT (S), CHANGE ORDER(S), and Amendment(s) thereto.

LUMP SUM FEE(S)

2.15

Lump Sum Fee(s), hereinafter identified as L.S., are understood and agreed to
include all direct and indirect labor costs, personnel related costs, overhead and
administrative  costs, costs of SUB-CONSULTANT(S) and/or SUB-
CONTRACTOR(S), out-of-pocket expenses and costs, PROFESSIONAL
SERVICE FEE(S) and any other costs or expenses which may pertain to the
services and/or work to be performed, provided and/or furnished by the
CONSULTANT as may be required and/or necessary to complete each and every
task set forth in the SCOPE OF PROFESSIONAL SERVICES, EXHIBIT "A", or as
may be set forth in subsequent WORK ORDERS, SUPPLEMENTAL
AGREEMENTS, and/or CHANGE ORDERS agreed to in writing by both parties to
this Agreement.

NOT-TO-EXCEED FEE(S)

When all, or any portion, of the CONSULTANT'S compensation to provide and
perform the services and work necessary and required pursuant to the Tasks set
forth in Agreement EXHIBIT "A", and any SUPPLEMENTAL AGREEMENTS,
CHANGE ORDERS and WORK ORDERS authorized thereto, is established to be
made on a NOT-TO-EXCEED (N.T.E.) amount basis, it is mutually understood and
agreed that such compensation for each completed Task shall be made on the
following basis:
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For the actual hours necessary, required and expended by the CONSULTANT'S
professional and technical personnel, multiplied by the applicable hourly rates for
each classification or position as set forth in Attachment No. 1 to Exhibit "B" to the
above referenced Agreement and any SUPPLEMENTAL AGREEMENTS or
CHANGE ORDERS authorized thereto; and

For the actual necessary, required and expended non-personnel reimbursable
expenses and costs, multiplied by the applicable "Basis of Charges" for each item
as set forth in Attachment No. 2 to Exhibit "B" to the above referenced Agreement
and any SUPPLEMENTAL AGREEMENTS or CHANGE ORDERS authorized
thereto; and

For the actual necessary, and required hours, and non-personnel expenses and
costs, expended by SUB-CONSULTANTS and SUB-CONTRACTORS engaged
by the CONSULTANT, multiplied by such hourly rates and unit costs as are agreed
to by the CITY and the CONSULTANT, and as are set forth as part of the above
referenced Agreement and any SUPPLEMENTAL AGREEMENTS or CHANGE
ORDERS authorized thereto; and

With the understanding and agreement that the CITY shall pay the CONSULTANT
for all such costs and expenses within the established NOT-TO-EXCEED amount
for each Task or Sub-Task subject to the CONSULTANT presenting an itemized
and detailed invoice with appropriate supporting documentation, including payrolls,
attached thereto to show evidence satisfactory to the CITY covering all such costs
and expenses; and

With the understanding and agreement that the CONSULTANT'S invoices, and all
payments to be made for all NOT-TO-EXCEED amounts, shall be subject to the
review (including independent audit, if desired), acceptance and approval of the
CITY; and

With the understanding and agreement that when the CONSULTANT'S
compensation is established on a NOT-TO-EXCEED basis for a specific Task(s)
or Sub-Task(s), the total amount of compensation to be paid the CONSULTANT
to cover all personnel costs, non-personnel reimbursable expenses and costs, and
SUB-CONSULTANT and SUB-CONTRACTOR costs for any such specific Task(s)
or Sub-Task(s) shall not exceed the amount of the total NOT-TO-EXCEED
compensation established and agreed to for each specific Task(s) or Sub-Task(s).
In the event the amount of compensation for any Task(s) or Sub-Task(s) to which
the CONSULTANT is entitled on the NOT-TO-EXCEED basis set forth above is
determined to be necessary, required and actually expended and is determined to
be actually less than the NOT-TO-EXCEED amount established for the specific
Task or Sub-Task, itis understood and agreed that any unexpended amount under
a specific Task or Sub-Task may not be used, applied, transferred, invoiced or paid
for services or work provided or performed on any other Task(s) or Sub-Task(s),
unless otherwise directed by the CITY'S PROJECT MANAGER, through an
approved CHANGE ORDER.
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ARTICLE 3.00 - OBLIGATIONS OF THE CONSULTANT

The obligations of the CONSULTANT with respect to all the BASIC SERVICES and
ADDITIONAL SERVICES authorized pursuant to this Agreement shall include, but not be
limited to, the following:

3.01 LICENSES

3.02

The CONSULTANT agrees to obtain and maintain throughout the period this
Agreement is in effect, all such licenses as are required to do business in the State
of Florida and in the City of Fort Myers, Florida, including, but not limited to,
licenses required by the respective State Boards and other governmental agencies
responsible for regulating and licensing the professional services provided and
performed by the CONSULTANT pursuant to this Agreement.

PERSONNEL

(1)

(2)

3)

QUALIFIED PERSONNEL

The CONSULTANT agrees when the services to be provided and
performed relate to a PROFESSIONAL SERVICE(S) which, under Florida
Statutes, requires a license, certificate of authorization or other form of legal
entitlement to practice such services, to employ and/or retain only qualified
personnel to be in responsible charge of all BASIC SERVICES and
ADDITIONAL SERVICES to be provided pursuant to this Agreement.

CONSULTANT'S PROJECT MANAGER

The CONSULTANT agrees to employ and designate a qualified and, if
required by law, a licensed professional to serve as the CONSULTANT'S
PROJECT MANAGER. The CONSULTANT'S PROJECT MANAGER shall
be authorized and responsible to act on behalf of the CONSULTANT with
respect to directing, coordinating and administering all aspects of the
services to be provided and performed under this Agreement and
Amendment(s) thereto. The CONSULTANT'S PROJECT MANAGER shall
have the full authority to bind and obligate the CONSULTANT on any matter
arising under this Agreement and its Amendment(s) unless substitute
arrangements have been furnished to the CITY in writing. The
CONSULTANT agrees that the PROJECT MANAGER shall devote
whatever time is required to satisfactorily direct, supervise and manage the
services provided and performed by the CONSULTANT throughout the
entire period this Agreement is in effect. The person selected by the
CONSULTANT to serve, as the CONSULTANT'S PROJECT MANAGER
shall be subject to the prior approval and acceptance of the CITY.

REMOVAL OF PERSONNEL
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3.03

The CONSULTANT agrees, within thirty (30) calendar days of receipt of a
written request from the CITY, to promptly remove and replace the
CONSULTANT'S PROJECT MANAGER, or any other personnel employed
or retained by the CONSULTANT, or personnel of the SUB-
CONSULTANT(S) or SUB-CONTRACTOR(S) engaged by the
CONSULTANT to provide and/or perform services and/or work pursuant to
the requirements of this Agreement, who the CITY shall request, in writing,
be removed, which request may be made by the CITY with or without cause.
However, not withstanding the above, nothing herein shall interfere with the
CONSULTANT'S right to terminate its employees or employees' right to
terminate their employment with the CONSULTANT.

TIMELY ACCOMPLISHMENT OF SERVICES

3.04

The timely performance and completion of the required services, work and
materials is vitally important to the interests of the CITY. Time is of the essence
for all of the duties and obligations contained in this Agreement and any
Amendment(s) thereto. The CITY may suffer damages in the event that the
CONSULTANT does not accomplish and complete the required services in a
timely manner. The CONSULTANT agrees to employ, engage, retain and/or
assign an adequate number of personnel throughout the period of this Agreement
so that all BASIC SERVICES and ADDITIONAL SERVICES will be provided,
performed and completed in a timely and diligent manner throughout. Failure to
complete the work as contained in Exhibit "A" Scope of Services, Exhibit "C" Time
and Schedule of Performance, shall be a consideration in determination of
CONSULTANT responsibility in future request for contract services.

STANDARDS OF PROFESSIONAL SERVICES

3.05

The work and/or services to be provided and/or performed by the CONSULTANT
and by any SUB-CONSULTANT(S) and/or SUB-CONTRACTOR(S) engaged by
the CONSULTANT as set forth in the SCOPE OF PROFESSIONAL SERVICES,
EXHIBIT "A", shall be done in accordance with the generally accepted standards
of professional practice and in accordance with the applicable laws, rules,
regulations, ordinances, codes, policies, standards or other guidelines issued by
those governmental agencies which have jurisdiction over all or a portion of this
project and which are in effect at the time the CITY approves this Agreement, or
which may subsequently be changed or revised. Any subsequent change or
revision to such laws, rules, regulations, ordinances, codes, standards or other
guidelines which requires the CONSULTANT to provide and/or perform work
and/or services which are significantly different from that set forth in the SCOPE
OF PROFESSIONAL SERVICES, EXHIBIT "A", shall serve as a basis for the CITY
to consider the development and issuance of a CHANGE ORDER to provide for a
change to, or ADDITIONAL SERVICES to the services set forth in the Agreement,
and where applicable, additional compensation.

CORRECTION OF ERRORS, OMISSIONS OR OTHER DEFICIENCIES
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(1)

(2)

RESPONSIBILITY TO CORRECT

In accordance with the generally accepted standards of the engineering
profession, the CONSULTANT agrees to be responsible for the
professional quality, technical adequacy and accuracy, timely completion,
and the coordination of all data, studies, surveys, designs, specifications,
calculations, estimates, plans, drawings, construction documents,
photographs, reports, memoranda, other documents and instruments, and
other services, work and materials performed, provided, and/or furnished
by the CONSULTANT or by any SUB-CONSULTANT(S) and/or SUB-
CONTRACTOR(S) retained or engaged by the CONSULTANT pursuant to
this Agreement. The CONSULTANT shall, without additional
compensation, correct, revise, or have corrected or revised any errors,
omissions and other deficiencies in such data, studies, surveys, designs,
specifications, calculations, estimates, plans, drawings, construction
documents and instruments, and other services, work and materials
resulting from the negligent act, errors or omissions or intentional
misconduct of the CONSULTANT or any SUB-CONSULTANT(S) or SUB-
CONTRACTOR(S) engaged by the CONSULTANT.

CITY'S APPROVAL SHALL NOT RELIEVE CONSULTANT OF
RESPONSIBILITY

Neither review, approval, or acceptance by the CITY of data, studies,
surveys, designs, specifications, calculations, estimates, plans, drawings,
construction documents, photographs, reports, memoranda, other
documents and instruments, and incidental PROFESSIONAL SERVICES,
work and materials furnished hereunder by the CONSULTANT, or any SUB-
CONSULTANT(S) or SUB-CONTRACTOR(S) engaged by the
CONSULTANT, shall not in any way relieve CONSULTANT of responsibility
for the adequacy, completeness and accuracy of its services, work and
materials and the services, work and materials of any and all SUB-
CONSULTANTS and/or SUB-CONTRACTORS engaged by the
CONSULTANT to provide and perform services in connection with this
Agreement. Neither the CITY'S review, approval or acceptance of, nor
payment for, any of the CONSULTANT'S services, work and materials shall
be construed to operate as a waiver of any of the CITY'S rights under this
Agreement, or any cause of action it may have arising out of the
performance of this Agreement.

In the performance of the services to be provided in accordance with
EXHIBIT "A" and as set forth in subsequent WORK ORDERS,
SUPPLEMENTAL AGREEMENTS and CHANGE ORDERS,
CONSULTANT may be required to rely upon data, studies, surveys,
designs, specifications, calculations, estimates, reports, memoranda, other
documents and instruments, and/or other services, work and materials
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3.06

performed and subsequently provided or furnished to the CONSULTANT
by the CITY or others on behalf of the CITY. CONSULTANT shall rely and
utilize this information without independent review or verification as to its
accuracy and completeness unless otherwise provided for in EXHIBIT "A"
and subsequent WORK ORDERS, SUPPLEMENTAL AGREEMENTS, and
CHANGE ORDERS.

LIABILITY

3.07

(1) CONSULTANT TO HOLD CITY HARMLESS

The Engineer / Design Professional shall indemnify and hold harmless the agency,
and its officers and employees, from liabilities, damages, losses, and costs,
including, but not limited to, reasonable attorneys’ fees, to the extent caused by
the negligence, recklessness, or intentionally wrongful conduct of the design
professional and other persons employed or utilized by the design professional in
the performance of the contract.

NOT TO DIVULGE CERTAIN INFORMATION

3.08

CONSULTANT agrees, during the term of this Agreement, not to divulge, furnish
or make available to any third person, firm, or organization, without CITY'S prior
written consent, or unless incident to the proper performance of CONSULTANT'S
obligations hereunder, or in the courts of judicial or legislative proceedings where
such information has been properly subpoenaed, any non-public information
concerning the services to be rendered by CONSULTANT or any SUB-
CONSULTANT(S) or SUB-CONTRACTOR(S) pursuant to this Agreement.
CONSULTANT shall require all of its employees, SUB-CONSULTANT(S) and
SUB-CONTRACTOR(S) to comply with the provisions of this paragraph.

CONSULTANT TO REPAIR PROPERTY DAMAGE CAUSED BY THE

CONSULTANT

CONSULTANT agrees to promptly repair and/or replace, or cause to have repaired
and/or replaced, at its sole cost and expense and in a manner acceptable to and
approved by the CITY, any property damage arising out of, or caused by, the willful
misconduct or negligent acts of the CONSULTANT, or of its SUB-CONSULTANTS
and/or SUB-CONTRACTORS. This CONSULTANT'S obligation under this sub-
article does not apply to property damage caused in whole or in part by any other
CONSULTANT or CONTRACTOR engaged directly by the CITY.

The CITY reserves the right, should the CONSULTANT fail to make such repairs
and/or replacement within a reasonable period of time, to cause such repairs
and/or replacement to be made by others and for all costs and expenses
associated with having such repairs and/or replacement done to be paid for by the
CONSULTANT, or by the CONSULTANT reimbursing the CITY for all such costs
and expenses.
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3.09 RESPONSIBILITY FOR ESTIMATES

(1)

(2)

3)

In the event the services required pursuant to this Agreement include the
CONSULTANT preparing and submitting to the CITY, cost estimates, the
CONSULTANT, by exercise of his or her experience, effort, knowledge and
judgment, shall develop such cost estimates as are set forth herein, or as
may be required under the Agreement and shall be held accountable,
responsible and liable for the accuracy, completeness, and correctness of
any and all such cost estimates. Because CONSULTANT has no control
over the cost of labor and materials or over competitive bidding or market
conditions, CONSULTANT cannot and does not guarantee that bids or
negotiated prices will not vary from any opinion of probable costs prepared
by CONSULTANT. For purposes of the Liability Provisions of this Article
only, the CONSULTANT'S estimate(s) shall be considered valid and
effective for a period of six (6) months from the date of the CITY'S
acceptance of the estimate(s).

The cost estimates of CONSULTANT or SUB-CONSULTANT(S) engaged
by CONSULTANT, for the appraisal or valuation of property or easements,
or the estimate of damages or costs associated with the acquisition of
property or easements are exempted from the provisions of Article 3.09.

Estimates for Construction Projects

(A) CONSTRUCTION COST ESTIMATE

A construction cost estimate for purposes of this Agreement is an
estimate prepared on the basis of well defined
engineering/architectural data and on detailed information set forth
in specifications, designs or drawings which are to be used as a basis
for obtaining bids or price proposals for constructing the project. This
type of estimate is considered to be accurate within plus or minus ten
percent of the cost of the construction of the project. The accuracy
and reliability of a CONSTRUCTION COST ESTIMATE is vital to the
CITY'S interests because it may be used for such purposes as, but
not limited to the following; budgeting, obtaining, allocating or
obligating funds for the project; evaluating and determining the
reasonableness and acceptableness of bids or price proposals for
construction projects; or establishing the assessment amounts for
Special Assessment Districts.

Notwithstanding anything above to the contrary, in that event that all
responsive and responsible bids exceed the final opinions of
probable construction costs prepared by CONSULTANT by more
than ten percent (10%), the CONSULTANT and CITY shall: (1) agree
in writing to increase such opinion of probable costs; or (2) authorize
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negotiating or re-bidding of such work within a reasonable time; or
(3) cooperatively review the overall scope of the project, the
established guidelines and criteria of the project, the final plans and
specifications of the project, and other construction documents and
identify and mutually agree in writing to modify applicable parts of
said scope, guidelines and criteria, plans and specifications, or other
construction documents accordingly to effect the CITY obtaining a
lowest priced bid which does not exceed the above mentioned
CONSULTANT'S final opinion of probable construction costs by
more than ten percent (10%). If required, compensation for the
CONSULTANT'S services specific to action (1), (2), or (3) above
shall be included in the compensation amount agreed upon for the
final design of the Project. The obligation to provide such services,
if required, will be the limit of the CONSULTANT'S responsibility in
this regard and CONSULTANT shall be entitled to payment for all
other services in accordance with this Agreement and will not
otherwise be liable for damages attributable to the lowest proposal
or bid exceeding the final opinion of probable construction costs. Any
such modifications made by the CONSULTANT shall not conflict with
the functional or operational requirements established by the CITY
for the project and set forth in the Agreement or SUPPLEMENTAL
AGREEMENT(S) or CHANGE ORDER(S) issued thereto, nor shall
any such modifications conflict with established rules, regulations,
requirements or professional standards pertaining to the design,
specifications or drawings prepared by the CONSULTANT, nor shall
such modifications adversely affect the safe use or operation of the
constructed project.

For determination of compliance with the accuracy requirement
established for the CONSTRUCTION COST ESTIMATE prepared by
the CONSULTANT, the amount of the CONSTRUCTION COST
ESTIMATE submitted by the CONSULTANT shall be adjusted from
the date the CONSTRUCTION COST ESTIMATE was received by
the CITY until the date bids or price proposals are received by the
CITY, by applying the percent change in the "20 Cities Cost Index"
as published in the ENR (formerly ENGINEERING NEWS-
RECORD), a McGraw-Hill, Inc. publication.
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3.10

PERMITS

3.11

The CONSULTANT will be responsible for preparing all required applications and
other supportive information necessary to assist the CITY in submitting for and
obtaining all reviews, approvals and permits, with respect to the CONSULTANT'S
design, drawings and specifications required by any governmental body having
authority over the project. Any fees required for such reviews, approvals or permits
will be covered by a check issued by the CITY and made payable to the respective
governmental body upon the CONSULTANT furnishing the CITY satisfactory
documentation of such fees. The CONSULTANT will be similarly responsible for
preparing all required applications and other supportive information necessary to
assist the CITY in submitting for and obtaining any renewals and/or extensions of
reviews, approvals or permits that may be required while this Agreement is in
effect. The CITY shall, at the CONSULTANT'S request, assist in obtaining
required signatures and provide the CONSULTANT with all information known to
be available to the CITY so as to assist the CONSULTANT in the preparation and
the CITY'S subsequent submittal of any original, renewal or extension of required
reviews, approvals or permits.

ADDITIONAL SERVICES

Should the CITY request the CONSULTANT to provide and perform
PROFESSIONAL SERVICES for this project, which are not set forth in EXHIBIT
"A", the CONSULTANT agrees to provide and perform such ADDITIONAL
SERVICES as may be agreed to in writing by both parties to this Agreement.

Such ADDITIONAL SERVICES shall constitute a continuation of the professional
SERVICES covered under this Agreement and shall be provided and performed in
accordance with the covenants, terms, and provisions set forth in this Agreement
and Amendment(s) thereto.

ADDITIONAL SERVICES shall be administered and authorized as
"SUPPLEMENTAL AGREEMENTS" or "CHANGE ORDERS" under the
Agreement. The CONSULTANT shall not provide or perform, nor shall the CITY
incur or accept any obligation to compensate the CONSULTANT for any
ADDITIONAL SERVICES unless, and until, a written "SUPPLEMENTAL
AGREEMENT" or "CHANGE ORDER" shall have been agreed to and executed by
both parties.

Each such "SUPPLEMENTAL AGREEMENT" or "CHANGE ORDER" shall set
forth a comprehensive, detailed description of: (1) the Scope of the ADDITIONAL
SERVICES requested; (2) the basis of compensation; and (3) the period of time
and/or schedule for performing and completing said ADDITIONAL SERVICES.
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3.12

TRUTH-IN-NEGOTIATIONS CERTIFICATE

3.13

The CITY may request the CONSULTANT to execute a Truth-in-Negotiations
Certificate ("Certificate"), in a form attached as EXHIBIT "F". The Certificate shall
state that wage rates and other factual unit costs supporting the compensation are
accurate, complete and current at the time this Agreement is executed. The
original contract price and any additions thereto shall be adjusted to exclude any
significant sums by which the CITY determines the contract price was increased
due to inaccurate, incomplete or non-current wage rates of other factual unit costs.

COMPLETION OF TASKS

3.14

Unless otherwise set forth in the Agreement, the CONSULTANT shall be
responsible for providing and performing whatever services, work, equipment,
material, personnel, supplies, facilities, transportation and administrative support
that are necessary and required to complete all of the tasks set forth in Agreement
EXHIBIT "A" entitted "SCOPE OF PROFESSIONAL SERVICES" and
SUPPLEMENTAL AGREEMENTS, CHANGE ORDERS and WORK ORDERS
authorized. The compensation to be paid the CONSULTANT, as set forth in
Agreement EXHIBIT "B" entitted "COMPENSATION AND METHOD OF
PAYMENT" and SUPPLEMENTAL AGREEMENTS, CHANGE ORDERS and
WORK ORDERS authorized thereto, shall be understood and agreed to
adequately and completely compensate the CONSULTANT for providing or
performing whatever services, work, equipment, material, personnel, supplies,
facilities, transportation and administrative support that are necessary and
required to complete the tasks set forth in Agreement EXHIBIT "A" and
SUPPLEMENTAL AGREEMENTS, CHANGE ORDERS and WORK ORDERS
authorized thereto as stated above."

AFFIRMATIVE ACTION BY CONSULTANT WHEN ENGAGING SUB-

CONSULTANTS

City of Fort Myers City Code Section 38-125 (Ordinance No. 3126) sets a goal of
FIFTEEN (15%) percent of the monies actually spent for contractual services for
the purpose of entering into contracts with certified Minority Business Enterprises.
Accordingly, the CONSULTANT is encouraged, when selecting or engaging the
services of sub-consultants or sub-contractors pursuant to this Agreement, to
spend FIFTEEN (15%) percent of the amount of compensation established in this
Agreement and in subsequent SUPPLEMENTAL AGREEMENTS, CHANGE
ORDERS and WORK ORDERS authorized thereto for the engagement of the
services of certified Minority Business Enterprise SUB-CONSULTANTS or SUB-
CONTRACTORS.

In furtherance of this statutory goal, the CITY expects the CONSULTANT to take
affirmative action towards achieving this goal. "Affirmative Action", as used herein,
shall constitute a good faith effort by the CONSULTANT to achieve the stated goal
of engaging certified Minority Business Enterprise SUB-CONSULTANTS or SUB-
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3.15

CONTRACTORS to provide or perform services and/or work pursuant to the
SCOPE OF SERVICES required under this Agreement. Efforts taken by the
CONSULTANT to assist the CITY in meeting this statutory goal must be
documented in detail, records of SUB-CONSULTANTS or SUB-CONTRACTORS
contacted maintained, including negotiation efforts, and written Agreements
maintained for services or work awarded to SUB-CONSULTANTS or SUB-
CONTRACTORS.

The CONSULTANT, upon receipt of a written request by the CITY, shall within ten
(10) calendar days thereafter, submit to the CITY copies of records and supporting
documentation to show evidence of its affirmative action efforts to achieve the
above stated goal.

The CONSULTANT is encouraged to contact the City of Fort Myers Purchasing
and Contracts Administration Division, or the Minority Business Enterprise
Program Coordinator, for information and assistance regarding the CITY'S Minority
Business Enterprise certification program and listing of certified Minority Business
Enterprises.

ALL DRAWINGS

3.16

All drawings for the CITY shall be submitted in both hard copy and electronic form
in a format that is completely compatible to the CITY's software.

ALL REPORTS

3.17

All reports and written documents for the City will be submitted in both hard copy
and electronic form in a format that is completely compatible to the City's software.
All photos, exhibits, graphs, tables, etc. contained within any report or document
will be provided separately in a file format compatible to the City's software.

CHANGE IN STATUS

If a firms changes legal business structure through a merger, acquisition, or sale;
has a legal name change, a change in principal location of conducting business; a
change in status with the Secretary of State filing, a change in officers, or any other
change that affects the structure of the business; a change in the level of service
being offered, the nature of the products or service offered; or any deviation from
what was presented by the firm to the City when being considered for this contract;
the firm will immediately notify the City of said changes in writing to the office of
The Purchasing and Contracts Administration Division, 2600 Dr. Martin Luther
King, Jr. Blvd., City of Fort Myers, Florida 33916; ATTN: Purchasing and Contracts
Administration Manager.
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ARTICLE 4.00 - OBLIGATIONS OF THE CITY

4.01

DESIGNATION OF PROJECT MANAGER

4.02

The CITY agrees, after the execution of this Agreement, to promptly advise the
CONSULTANT, in writing, of the person designated to serve and act as the CITY'S
PROJECT MANAGER pursuant to the provisions of Article 2.13 of this Agreement.
Such notification shall be provided to the CONSULTANT by the CITY'S
CONTRACT ADMINISTRATOR.

AVAILABILITY OF CITY INFORMATION

4.03

1) PROJECT GUIDELINES AND CRITERIA

Guidelines to the CONSULTANT regarding requirements the CITY has
established, or suggests relative to the Project including, but not limited to,
such items as: goals, objectives, constraints, and any special financial,
budgeting, space, site, operational, equipment, technical, construction, time
and scheduling criteria are set forth in EXHIBIT "E", entitled "PROJECT
GUIDELINES AND CRITERIA", which EXHIBIT "E" is attached hereto and
made a part of this Agreement.

2) CITY TO PROVIDE PERTINENT REFERENCE MATERIAL

At the CONSULTANT'S request, the CITY agrees to provide to the
CONSULTANT, at no cost to the CONSULTANT, all pertinent information
known to be available to the CITY to assist the CONSULTANT in providing
and performing the required professional services. Such information may
include, but not be limited to: previous reports; plans, drawings and
specifications; maps; property, boundary, easement, right-of-way,
topographic, reference monuments, control points, plats and related survey
data; data prepared or services furnished by others to the CITY such as
sub-surface investigations, laboratory tests, inspections of natural and man-
made materials, property appraisals, studies, designs and reports.

AVAILABILITY OF CITY'S DESIGNATED REPRESENTATIVES

The CITY agrees that the CONTRACT ADMINISTRATOR and the PROJECT
MANAGER shall be available within a reasonable period of time, with reasonable
prior notice given by the CONSULTANT, to meet and/or consult with the
CONSULTANT on matters pertaining to the services to be provided and performed
by the CONSULTANT. The CITY further agrees to respond within a reasonable
period of time to written requests submitted by the CONSULTANT.
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4.04

ACCESS TO CITY PROPERTY

4.05

The CITY agrees, with reasonable prior written notice given by the CONSULTANT,
to provide the CONSULTANT with access within a reasonable period of time to
CITY property, facilities, buildings and structures, to enable the CONSULTANT to
provide and perform the required PROFESSIONAL SERVICES and work pursuant
to this Agreement. Such rights of access shall not be exercised in such a manner,
or to such an extent, as to impede or interfere with CITY operations, or the
operations carried on by others under a lease, or other contractual arrangement
with the CITY, or in such a manner as to adversely affect the public health and
safety. Such access may, or may not be, within the CONSULTANT'S normal office
and/or field workdays and/or work hours.

PLAN REVIEWS

Plan reviews by City staff is only for conformance with the design concept of the
project and for compliance with the information given in the contract documents,
and shall not extend to means, methods, techniques, sequences or procedures of
construction or to safety precautions or programs incident thereto. The review
does not relieve the CONSULTANT from responsibility for errors or omissions or
from responsibility for having the design comply with the provisions of all codes
having jurisdiction.

ARTICLE 5.00 - COMPENSATION AND METHOD OF PAYMENT

5.01

BASIC SERVICES

5.02

The CITY shall pay the CONSULTANT for all requested and authorized BASIC
SERVICES rendered hereunder by the CONSULTANT and completed in
accordance with the requirements, provisions, and/or terms of this Agreement or
its Amendment(s) and accepted by the CITY in accordance with the provisions for
compensation and payment of said BASIC SERVICES set forth and prescribed in
EXHIBIT "B", entitled "COMPENSATION AND METHOD OF PAYMENT", which
EXHIBIT "B" is attached hereto and made a part of this Agreement, or on the basis
of such changes to the established compensation as may be mutually agreed to
by both parties to this Agreement as evidenced by a written SUPPLEMENTAL
AGREEMENT or CHANGE ORDER executed by both parties.

ADDITIONAL SERVICES

The CITY shall pay the CONSULTANT for all such ADDITIONAL SERVICES as
have been requested and authorized by the CITY and agreed to, in writing, by both
parties to this Agreement and which have been rendered as ADDITIONAL
SERVICES by the CONSULTANT and completed in accordance with the
requirements, provisions, and/or terms of this Agreement or its Amendments, and
accepted by the CITY in accordance with the provisions for compensation and
payment of said ADDITIONAL SERVICES, as set forth and prescribed in EXHIBIT

Revised 3/25/19 Page 18 of 61



PROFESSIONAL SERVICES AGREEMENT
RFQ # 0008-19, Marine Engineering Services for the City of Fort Myers — Continuing Contract

«Company_Name»

5.03

"B", entitled "COMPENSATION AND METHOD OF PAYMENT", which EXHIBIT
"B" is attached hereto and made a part of this Agreement, or on the basis of such
changes to the established compensation as may be mutually agreed to by both
parties to this Agreement as evidenced by a written SUPPLEMENTAL
AGREEMENT or CHANGE ORDER executed by both parties.

METHOD OF PAYMENT

(1)

(2)

MONTHLY STATEMENTS

The CONSULTANT shall be entitled to submit not more than one invoice
statement to the CITY each calendar month covering services rendered
during the preceding calendar month.

The CONSULTANT'S invoice statement(s) shall be itemized to
correspond to the basis of compensation as set forth in the
Agreement, or SUPPLEMENTAL AGREEMENT(S), CHANGE
ORDER(S), and/or WORK ORDER(S) thereunder.

The CONSULTANT'S invoice statements shall contain a breakdown of
charges, description of service(s) and work provided and/or performed, and
where appropriate, supportive documentation of charges consistent with the
basis of compensation set forth in the Agreement, or in SUPPLEMENTAL
AGREEMENT(S), CHANGE ORDER(S), and/or WORK ORDER(S)
thereunder.

PAYMENT FOR SERVICES PERFORMED

The CITY shall pay the CONSULTANT for services performed using either
of the following methods, or using a combination thereof:

(A) The CITY shall pay the CONSULTANT, on the basis of services
completed, for tasks set forth in EXHIBITS "A" and "B", as evidenced
by work products such as reports, drawings, specifications, etc.,
submitted by the CONSULTANT and accepted by the CITY. No
payments shall be made for CONSULTANT'S Work-in-Progress until
service items, for which payment amounts have been established
and set forth in this Agreement, have been completed by the
CONSULTANT and accepted by the CITY. A minimum of thirty-three
and one-third (33 1/3%) percent shall be completed prior to first
payment being made, provided services performed are on schedule.
Whenever an invoice statement covers services for which no work
product is required to be furnished by the CONSULTANT to the
CITY, the CITY reserves the right to retain ten percent (10%) of the
amount invoiced until such service requirements are fully completed.
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3)

(4)

(B) The CITY shall pay the CONSULTANT for services performed for
tasks set forth in EXHIBITS "A" and "B" on the basis of an invoice
statement covering CONSULTANT'S Work-in-Progress expressed
as a percentage of the total cost of the service and/or work required
for each task invoiced in this manner. A copy of all material shall be
submitted with pay estimate. All such Work-in-Progress percentages
are subject to the review and approval of the CITY. The decision of
the CITY shall be final as to the Work-in-Progress percentages paid.
Payment by the CITY for tasks on a Work-in-Progress percentage
basis shall not be deemed or interpreted in any way to constitute an
approval or acceptance by the CITY of any such service or Work-in-
Progress. The CONSULTANT shall be responsible for correcting,
redoing, modifying or otherwise completing the services and work
required for each task before receiving final, full payment whether or
not previous Work-in-Progress payments have been made. All tasks
to be paid for on a Work-in-Progress percentage basis shall be
agreed to by both parties to the Agreement and to be paid in this
manner shall be identified in EXHIBIT "B" with the notation (WIPP).
Only tasks so identified will be paid on a Work-in-Progress
percentage basis. The CITY reserves the right to retain ten percent
(10%) of the amount invoiced until such service requirements are
fully completed.

PAYMENT SCHEDULE

The CITY shall issue payment to the CONSULTANT within thirty (30)
calendar days after receipt of an invoice statement from the CONSULTANT
in an acceptable form and containing the requested breakdown and detailed
description and documentation of charges, including percentage of
completion per item. Should the CITY object or take exception to the
amount of any CONSULTANT'S invoice statement, the CITY shall notify the
CONSULTANT of such objection or exception within twenty (20) business
days after the date on which the payment request or invoice is stamped as
received If such objection or exception remains unresolved at the end of
said ten (10) calendar day period, the CITY shall withhold the disputed
amount and make payment to the CONSULTANT of the amount not in
dispute. Payment of any disputed amount, or adjustments thereto, shall be
made within thirty (30) calendar days of the date such disputed amount is
resolved by mutual agreement of the parties to this Agreement.

ANNUAL APPROPRIATIONS

The CITY's performance and obligation to pay under this contract is
contingent upon annual appropriation of funds.
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5.04

PAYMENT WHEN SERVICES ARE TERMINATED AT THE CONVENIENCE OF

5.05

THE CITY

In the event of termination of this Agreement at the convenience of the CITY, not
at the fault of the CONSULTANT, the CITY shall compensate the CONSULTANT
only for: (1) all services performed prior to the effective date of termination,
including the overhead and profit allocable to the services performed; (2)
reimbursable expenses then due; and (3) reasonable expenses incurred by the
CONSULTANT in affecting the termination of services and work, and incurred by
the submittal to the CITY of project drawings, plans, data, and other project
documents.

PAYMENT WHEN SERVICES ARE SUSPENDED

5.06

In the event the CITY suspends the CONSULTANT'S services and work on all or
part of the services required to be provided and performed by the CONSULTANT
pursuant to this Agreement, the CITY shall compensate the CONSULTANT only
for the services performed prior to the effective date of suspension, including the
overhead and profit allocable to the services performed, and reimbursable
expenses then due, and any reasonable expenses incurred or associated with, or
as a result of such suspension.

NON-ENTITLEMENT TO ANTICIPATED FEE IN THE EVENT OF SERVICE

TERMININATION, SUSPENSION, ELIMINATION, CANCELLATION AND/OR
DECREASE

In the event the services required pursuant to this Agreement are terminated,
eliminated, cancelled, or decreased due to: (1) termination; (2) suspension in
whole or in part; and (3) and/or are modified by the subsequent issuance of
Amendment(s), SUPPLEMENTAL AGREEMENT(S), and/or CHANGE
ORDER(S), other than receiving the compensation set forth in Sub-Articles 5.04
and 5.05, the CONSULTANT shall not be entitled to receive compensation for
anticipated professional fees, profit, general and administrative overhead
expenses, or for any other anticipated income or expense which may be
associated with the services which are terminated, suspended, eliminated,
cancelled or decreased.
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ARTICLE 6.00 - TIME AND SCHEDULE OF PERFORMANCE

6.01

NOTICE TO PROCEED

6.02

Following the execution of this Agreement by both parties, and after the
CONSULTANT has complied with the insurance requirements set forth
hereinafter, the CITY shall issue the CONSULTANT a WRITTEN NOTICE TO
PROCEED. Following the issuance of such NOTICE TO PROCEED, the
CONSULTANT shall be authorized to commence work, and the CONSULTANT
thereafter shall commence work promptly and shall carry on all such services and
work as may be required in a timely and diligent manner to completion.

TIME OF PERFORMANCE

6.03

The CONSULTANT agrees to complete the services required pursuant to this
Agreement within the time period(s) for completion of the various phases and/or
tasks of the project services set forth and described in this Agreement, as set forth
in EXHIBIT "C", entitled "SCHEDULE OF PERFORMANCE", which EXHIBIT "C"
is attached hereto and made a part of this Agreement.

Should the CONSULTANT be obstructed or delayed in the execution or completion
of its obligations under this Agreement and its Amendment(s), as a result of causes
beyond the control of the CONSULTANT, or its SUB-CONSULTANT(S) and/or
SUBCONTRACTOR(S), and not due to their fault or neglect, the CONSULTANT
shall notify the CITY, in writing, within five (5) calendar days after the
commencement of such delay, stating the cause(s) thereof and requesting an
extension of the CONSULTANT'S time of performance. Upon receipt of the
CONSULTANT'S request for an extension of time, the CITY will begin
determination with the CONSULTANT to length of extension and legitimacy of
cause.

CONSULTANT WORK SCHEDULE

The CONSULTANT shall be required, as a condition of this Agreement, to prepare
and submit to the CITY, on a monthly basis, commencing with the issuance of the
NOTICE TO PROCEED, a CONSULTANT'S WORK SCHEDULE. Said
SCHEDULE shall be updated at each pay request. The WORK SCHEDULE shall
set forth the time and manpower scheduled for all of the various phases and/or
tasks required to provide, perform and complete all of the services and work
required for completion of the various phases, and/or tasks of the project services
set forth and described in this Agreement, as set forth in EXHIBIT "C", pursuant to
this Agreement in such a manner that the CONSULTANT'S planned and actual
work progress can be readily determined. The CONSULTANT'S WORK
SCHEDULE of planned and actual work progress shall be updated and submitted
by the CONSULTANT to the CITY on a monthly basis.
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6.04 FAILURE TO PERFORM IN A TIMELY MANNER

Notwithstanding anything to the contrary in Paragraph 6.02 above, should the
CONSULTANT fail to commence, provide, perform and/or complete any of the
services and work required pursuant to this Agreement in a timely and diligent
manner, the CITY may consider such failure as justifiable cause to terminate this
Agreement. As an alternative to termination, the CITY at its option, may, upon
written notice to the CONSULTANT, withhold any or all payments due and owing
to the CONSULTANT, not to exceed the amount of the compensation for the work
in dispute, until such time as the CONSULTANT resumes performance of his
obligations in such a manner as to get back on schedule in accordance with the
time and schedule of performance requirements set forth in the Agreement, or any
WORK ORDER(S), SUPPLEMENTAL AGREEMENT(S), CHANGE ORDER(S) or
Amendment(s) issued thereto. CONSULTANT shall not be responsible for failure
to perform in a timely manner due to causes outside CONSULTANT'S reasonable
control.

6.05 EFFECTIVE DATE AND TERM OF CONTRACT

This Agreement will be in effect for a term of three (3) years beginning with the
starting date indicated on Page One (1) of the agreement. This agreement may
also be extended for two (2) additional one (1) year periods upon mutual
agreement of both parties.

The City of Ft. Myers performance and obligation to pay under this contract is
contingent upon an annual appropriation of funds by the City of Fort Myers.

ARTICLE 7.00 - SECURING AGREEMENT

The CONSULTANT warrants that the CONSULTANT has not employed or retained any
company or person other than a bona fide, regular, full time employee working for the
CONSULTANT to solicit or secure this Agreement and that the CONSULTANT has not
paid or agreed to pay any person, company, corporation or firm other than a bona fide
employee working solely for the CONSULTANT any fee, commission, percentage, gift or
any other consideration contingent upon or resulting from the award or making of this
Agreement.

ARTICLE 8.00 - CONFLICT OF INTEREST

The CONSULTANT represents that to the best of its knowledge and belief, it presently
has no interest and shall acquire no interest, either direct or indirect, which would conflict
in any manner with the performance of services required hereunder. The CONSULTANT
further agrees that no person having any such interest shall be employed or engaged by
the CONSULTANT for said performance.

If CONSULTANT, for itself and on behalf of its SUB-CONSULTANTS, is about to engage
in representing another client, which it in good faith believes could result in a conflict of
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interest with the work being performed by CONSULTANT or such SUB-CONSULTANT
under this Agreement, then it will promptly bring such potential conflict of interest to the
CITY'S attention, in writing. The CITY will then advise the CONSULTANT, in writing,
within ten (10) calendar days as to the period of time required by the CITY to determine
if such a conflict of interest exists. If the CITY determines that there is a conflict of interest,
CONSULTANT or such sub-consultant shall decline the representation upon written
notice by the CITY.

If the CITY determines that there is no such conflict of interest, then the CITY shall give
its written consent to such representation. If CONSULTANT or SUB-CONSULTANT
accepts such a representation without obtaining the CITY'S prior written consent, and if
the CITY subsequently determines that there is a conflict of interest between such
representation and the work being performed by CONSULTANT or such SUB-
CONSULTANT under this Agreement, then the CONSULTANT or SUB-CONSULTANT
agrees to promptly terminate such representation. CONSULTANT shall require each of
such SUB-CONSULTANTS to comply with the provision of this Section.

Should the CONSULTANT fail to advise or notify the CITY, as provided hereinabove, of
representation which could, or does, result in a conflict of interest, or should the
CONSULTANT fail to discontinue such representation, the CITY may consider such
failure as justifiable cause to terminate this Agreement.

ARTICLE 9.00 - ASSIGNMENT, TRANSFER AND SUB-CONTRACTS

The CONSULTANT shall not assign or transfer any of its rights, benefits or obligations
hereunder, except for transfers that result from: (1) the merger or consolidation of
CONSULTANT with a third party; or (2) the disestablishment of the CONSULTANT'S
professional practice and the establishment of a successor consultant, or consulting
organization. Nor shall the CONSULTANT sub-contract any of its service obligations
hereunder to third parties, except as otherwise authorized in this Agreement or
Amendment(s) thereto, without prior written approval of the CITY. The CONSULTANT
shall have the right, subject to the CITY'S prior written approval, to employ other persons
and/or firms to serve as SUB-CONSULTANTS and/or SUB-CONTRACTORS to
CONSULTANT in connection with CONSULTANT providing and performing services and
work pursuant to the requirements of this Agreement. The CITY shall have the right and
be entitled to withhold such approval. Such approval shall not be unreasonably withheld.

In the event that the CONSULTANT in providing and performing the services and work
required pursuant to this Agreement, CONSULTANT intends to engage the assistance of
the SUB-CONSULTANT(S) and/or SUB-CONTRACTOR(S) set forth in EXHIBIT "D",
entitted "CONSULTANT'S ASSOCIATED SUB-CONSULTANTS AND SUB-
CONTRACTORS", which EXHIBIT "D" is attached hereto and made a part of this
Agreement.
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ARTICLE 10 - APPLICABLE LAW

Unless otherwise specified, this Agreement shall be governed by the laws, rules, and
regulations of the State of Florida, or the laws, rules, and regulations of the United States
when providing services funded by the United States Government.

ARTICLE 11 - COVENANTS AGAINST DISCRIMINATION

11.01

FOR PROJECTS WITH FUNDS APPROPRIATED FROM GENERAL CITY

11.02

REVENUES

The CONSULTANT for itself, its successors in interest, and assigns as part of the
consideration thereof, does hereby covenant and agree that in the furnishing of
services to CITY hereunder, no person on the grounds of race, color, national
origin, handicap, or sex shall be excluded from participation in, denied the benefits
of, or otherwise be subjected to discrimination. The CONSULTANT shall make
every effort to comply with any MBE goals, which have been established for this
project.

FOR PROJECTS WITH FUNDS APPROPRIATED EITHER IN PART OR

WHOLLY FROM FEDERAL, STATE SOURCES OR OTHER SOURCES

The CONSULTANT for itself, its successors in interest, and assigns as part of the
consideration thereof, does hereby covenant and agree that in the furnishing of
services to CITY hereunder, no person on the grounds of race, color, national
origin, handicap, or sex shall be excluded from participation in, denied the benefits
of, or otherwise be subjected to discrimination. The CONSULTANT shall comply
with the Office of Federal Contract Compliance Programs (OFCCP) and Executive
Order 11246 Affirmative Action. CONSULTANTS who are uncertain of their
obligations regarding MBE for this project must obtain a copy of all relevant federal,
state or other grantor’s guidelines from the City of Fort Myers Purchasing and
Contracts Administration Division. The failure of the CONSULTANT to adhere to
relevant guidelines shall subject the CONSULTANT to any sanctions, which may
be imposed upon the CITY.

ARTICLE 12.00 - WAIVER OF BREACH

Waiver by either party of a breach of any provision of this Agreement shall not be deemed
to be a waiver of any other breach, and shall not be construed to be a modification of the
terms of this Agreement.
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ARTICLE 13.00 - INSURANCE

13.01 INSURANCE COVERAGE TO BE OBTAINED

(1)

(2)

3)

(4)

(5)

The CONSULTANT shall obtain and maintain such insurance as will protect
the CONSULTANT from: (1) claims under workers' compensation laws,
disability benefit laws, or other similar employee benefit laws; (2) claims for
damages because of bodily injury, occupational sickness or disease or
death of his or her employees including claims insured by usual personal
injury liability coverage; (3) claims for damages because of bodily injury,
sickness or disease, or death of any person other than his employees
including claims insured by usual personal injury liability coverage; and (4)
from claims for injury to or destruction of tangible property including loss or
use resulting there from; any or all of which claims may arise out of, or result
from, the services, work and operations carried out pursuant to and under
the requirements of this Agreement, whether such services, work and
operations be by the CONSULTANT, its employees, or by any SUB-
CONSULTANT(S), SUB-CONTRACTOR(S), or anyone employed by or
under the supervision of any of them, or for whose acts any of them may be
legally liable.

The insurance protection set forth hereinabove shall be obtained and written
for not less than the limits of liability specified hereinafter, or as required by
law, whichever is greater.

The CONSULTANT shall require, throughout the time this Agreement is in
effect, that any and all of its SUB-CONSULTANTS and/or SUB-
CONTRACTORS obtains and maintains until the completion of that SUB-
CONSULTANT'S and/or SUB-CONTRACTOR'S work, such of the
insurance coverage described in Article 13.01, as are required by law, be
provided on behalf of their employees and others.

The CONSULTANT shall obtain, have and maintain during the entire period
of this Agreement, all such insurance policies as are set forth and required
herein.

The insurance coverage to be obtained by the CONSULTANT, as set forth
in Agreement Article 13.03 for: (1) Worker's Compensation; (2) Commercial
General Liability; (3) Commercial Automobile Liability; or (4) Professional
Liability is understood and agreed to cover any and all of the services or
work set forth in EXHIBIT "A" of this Agreement, or in any and all
subsequently executed CHANGE ORDER(S), SUPPLEMENTAL
AGREEMENT(S), WORK ASSIGNMENT(S), or WORK ORDER(S). If the
total amount of insurance coverage established in, and required by, a
CHANGE ORDER, SUPPLEMENTAL AGREEMENT, Work Assignment, or
WORK ORDER exceeds the amount of insurance coverage carried by the
CONSULTANT, then the CONSULTANT shall be required and expected to
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(6)

acquire such additional insurance, and the compensation established for
the CHANGE ORDER, SUPPLEMENTAL AGREEMENT, Work Assignment
or WORK ORDER shall include consideration of any additional premium
cost incurred by the CONSULTANT to obtain such additional insurance
coverage.

The purchasing of any insurance on the behalf of the CITY shall not waive
any defense under Sovereign Immunity.

13.02 CONSULTANT REQUIRED TO FILE INSURANCE CERTIFICATE(S)

(1)

(2)

®3)

(4)

The CONSULTANT, before the Agreement is approved and executed by
the CITY, shall submit to the PURCHASING & CONTRACTS
ADMINISTRATION DIVISION all such original insurance certificates and
related documentation as are required under this Agreement. Before the
CITY shall provide the CONSULTANT with written Notice to Proceed, and
before the CONSULTANT shall commence any service or work pursuant to
the requirements of this Agreement, the CONSULTANT shall obtain and
maintain insurance coverages of the types, and to the limits specified
hereinafter, and the CONSULTANT shall file with the CITY certificates of all
such insurance coverages. All such Certificates of Insurance are subject to
review and approval by the CITY with respect to compliance with the
insurance requirements set forth in the Agreement.

All such insurance certificates shall be in a form and underwritten by an
insurance company(s) acceptable to the CITY and licensed in the State of
Florida.

Each Certificate of Insurance submitted to the CITY shall be an original and
shall be executed by an authorized representative of the insurance
company affording coverage.

Each Certificate of Insurance shall specifically include all of the following:

(A) The name and type of policy and coverages provided; and

(B) The amount or limit applicable to each coverage provided and the
deductible amount, if any, applicable to each type of insurance
coverage being provided; and

(C) The date of expiration of coverage; and

(D) The designation of the City of Fort Myers, both as an additional
insured, and as a certificate holder. (The additional insured

requirement is exempt for Professional Liability Insurance and
Workers Compensation Insurance); and

Revised 3/25/19 Page 27 of 61



PROFESSIONAL SERVICES AGREEMENT
RFQ # 0008-19, Marine Engineering Services for the City of Fort Myers — Continuing Contract

«Company_Name»

(E)

(F)

(G)

A specific reference to this Agreement and the Project to which it
pertains. (This requirement may be exempt for Professional Liability
Insurance); or

In the event the CONSULTANT has, or expects to enter into an
agreement for PROFESSIONAL SERVICES other than those
provided for in this Agreement; the CONSULTANT may elect to
submit a Certificate of Insurance containing the following statement:

"This policy covers the services or work provided or
performed by the Named Insured for any and all
projects undertaken for the City of Fort Myers pursuant
to one or more written PROFESSIONAL SERVICES
AGREEMENTS, or written SUPPLEMENTAL
AGREEMENTS or CHANGE ORDERS thereto, and
the limit(s) of liability shown shall not be intended or
construed as applying to only one project.”

Upon receipt and approval of such a Certificate of Insurance, a
separate Certificate of Insurance will not be required for each
separate agreement.

An identifying statement indicating the identification of any services
or work that is included in, or required under, the SCOPE OF
PROFESSIONAL SERVICES set forth in EXHIBIT "A" that is
specifically excluded or exempted from coverage under the
provisions, terms, conditions or endorsements of the
CONSULTANT'S insurance policy(s). A statement which indicates
any and all deductible amounts applicable to each type of insurance
coverage required. In the absence of any such statements of
deductible amount(s), or coverage statement of exclusions or
exemptions, the CITY will proceed with the understanding,
stipulation and condition that there are no deductible amount(s), or
exclusions or exemptions to the insurance coverage(s) provided.

Name of the Project and/or Project Number should be clearly
indicated.

(5) Each Certificate of Insurance shall be issued by an insurance agent and/or
agency duly authorized to do so by, and on behalf of, the insurance
company affording the insurance coverage(s) indicated on each Certificate
of Insurance.

(6) If the initial or any subsequently issued Certificate of Insurance expires prior
to completion of the work or termination of this Agreement, the
CONSULTANT shall furnish to the CITY renewal or replacement
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(7)

Certificate(s) of Insurance not later than ten (10) calendar days prior
to the date of their expiration. Failure of the CONSULTANT to provide
the CITY with such renewal certificate(s) shall be considered justification for
the CITY to terminate this Agreement.

It is vitally important that all insurance coverage(s) required under this
Agreement be in effect throughout the entire period of this Agreement. If
any of the insurance coverage(s) required by this Agreement should reach
the date of expiration indicated on the Certificate(s) of Insurance on record
with the CITY, without the CITY having received satisfactory evidence in the
form of a Certified Binder or a Certificate of Insurance, that the required
insurance coverage(s) has either been renewed or replaced, then the
CONSULTANT, unless notified in writing by the CITY to continue, shall
therefore automatically and without further notice from the CITY, stop
performing all previously authorized services and work until such date as
the CITY shall receive and approve satisfactory documentation that the
expired insurance coverage(s) has been renewed or replaced. During any
time period that the CONSULTANT shall fail to comply with the insurance
requirements set forth in the Agreement, the CITY shall not be required to
make, nor shall it make payment on any invoices submitted by the
CONSULTANT. Payment for any such invoices shall be made promptly by
the CITY after the CITY receives and approves the renewal or replacement
Certificates of Insurance. During any time period that the CONSULTANT'S
services or work is suspended, as provided above, for failure to comply with
the insurance requirements set forth in the Agreement, the CONSULTANT
shall not be entitled, as a result of such suspension, to any additional
compensation or time to provide and perform the required services or work.

13.03 - INSURANCE COVERAGES REQUIRED

The CONSULTANT shall obtain and maintain the following insurance coverages
as provided hereinbefore, and in the type, amounts, and in conformance with the
following minimum requirements:

(1)

WORKERS' COMPENSATION

Insurance covering all employees meeting statutory limits in compliance with the
applicable state and federal laws. In addition, the policy must include the
following:

(A) Notice of Cancellation and/or Restriction - The policy must be
endorsed to provide the CITY with ten (10) days prior written notice
of cancellation and/or restriction.
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(2) COMMERCIAL GENERAL LIABILITY

Coverage must be afforded on a form no more restrictive than the last
edition of the Commercial General Liability Policy filed by the Insurance
Services Office, or its equivalent, and must include the following:

(A)

(B)

(©)

Minimum limits of $1,000,000 per occurrence combined single limit;
$1,000,000 aggregate. This shall include premises and/or
Operations, Independent  CONTRACTORS, and SUB-
CONTRACTORS and/or Completed Operations, Broad Form
Property Damage, XCU Coverage, and a Contractual Liability
Endorsement.

Contractual coverage applicable to this specific Agreement including
any hold harmless and/or such indemnification agreement excluding
professional acts.

Such additional requirements as are set forth in Article 13.01 and
13.02 hereinabove.

3) COMMERCIAL AUTOMOBILE LIABILITY

Coverage must be afforded on a form no more restrictive than the latest
edition of the Commercial Automobile Liability Policy filed by the Insurance
Services Office, or its equivalent, and must include the following:

(A)
(B)

(©)

Minimum limits of $1,000,000 combined single limit liability.

Coverage shall include owned vehicles, hired, leased, non-owned
vehicles, employee non-ownership.

Such additional requirements as are set forth in Articles 13.01 and
13.02 hereinabove.

4) PROFESSIONAL LIABILITY

Coverage must include the following:

(A)
(B)

(©)
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A minimum combined single limit of $1,000,000.

Such additional requirements as are set forth in Articles 13.01 and
13.02 hereinabove.

Should the Professional Liability Insurance Policy issued pursuant to
the above requirements and limits be written, so as to provide an
applicable deductible amount, or other exclusion or limitation as to
the amount of coverage to be provided within the minimum coverage
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limits set forth above, the CITY shall hold the CONSULTANT
responsible and liable for any such difference in the amount of
coverage provided by the insurance policy. In the event of any such
deductible amount, exclusion or limitation, the CONSULTANT shall
be required to provide written documentation that is acceptable to
the CITY establishing that the CONSULTANT has the financial
resources readily available to cover damages, injuries and/or losses
which are not covered by the policy's deductible amounts, exclusions
and/or limitations as stated above.

ARTICLE 14.00 - DUTIES AND OBLIGATIONS IMPOSED ON THE CONSULTANT

The duties and obligations imposed upon the CONSULTANT by this Agreement, and the
rights and remedies available hereunder, shall be in addition to, and not a limitation of,
any otherwise imposed or available by law or statute.

ARTICLE 15.00 - REPRESENTATION OF THE CITY

The CONSULTANT in providing and performing the services and work required pursuant
to this Agreement, and Amendments thereto, shall only represent the CITY in the manner
and to the extent specifically set forth in writing in this Agreement or Amendments thereto,
and as provided in any written WORK ORDER(S), SUPPLEMENTAL AGREEMENT(S),
and CHANGE ORDER(S) issued thereunder.

In the event the CONSULTANT'S services or work involves construction contract
administrative support services, the CONSULTANT is not authorized to act on the CITY'S
behalf, and shall not act on the CITY'S behalf, in such a manner as to result in change(s)
to (1) the cost or compensation to be paid the construction contractor, or (2) the time for
completing the work as required and agreed to in the construction contract, or (3) the
scope of the work set forth in the construction contract documents, unless such
representation is specifically provided for, set forth and authorized in this Agreement or
Amendment thereto.

The CITY will neither assume nor accept any obligation, commitment, responsibility or

liability, which may result from representation by the CONSULTANT, not specifically
provided for and authorized as stated hereinabove.
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ARTICLE 16.00 - OWNERSHIP OF DOCUMENTS

All documents such as drawings, tracings, notes, computer files, photographs, plans,
specifications, maps, evaluations, reports and other records and data relating to this
project, other than working papers, specifically prepared or developed by the
CONSULTANT under this Agreement, shall be property of the CONSULTANT until the
CONSULTANT has been paid for providing and performing the services and work
required to produce such documents.

Upon completion or termination of this Agreement, or upon the issuance by the CITY of
a written CHANGE ORDER deleting all or portions of the scope of services or task(s) to
be provided or performed by the CONSULTANT, all of the above documents, to the extent
requested in writing by the CITY, shall be delivered by the CONSULTANT to the CITY
within seven (7) calendar days of the CITY making such a request. Inthe event the CITY
gives the CONSULTANT a written Notice of Termination of all, or part of, the services or
work required, or upon the issuance to the CONSULTANT by the CITY of a written
CHANGE ORDER deleting all, or part of, the services or work required, the
CONSULTANT shall deliver to the CITY the requested documents as set forth
hereinabove, with the mutual understanding and commitment by the CITY that
compensation earned or owing to the CONSULTANT, for services or work provided or
performed by the CONSULTANT prior to the effective date of any such termination or
deletion, will be paid to the CONSULTANT within thirty (30) calendar days of the date of
issuance of the Notice of Termination or CHANGE ORDER. Effective date of any such
termination or deletion will be paid to the CONSULTANT within thirty (30) calendar days
of the date of issuance of the Notice of Termination or CHANGE ORDER.

The CONSULTANT, at its expense, may make and retain copies of all documents
delivered to the CITY for reference and internal use. The CONSULTANT shall not, and
agrees not to, use any of these documents, and data and information contained therein,
on any other project, or for any other client, without the prior expressed written permission
of the CITY.

Any use by the CITY of said documents, and data and information contained therein,
obtained by the CITY under the provisions of this Agreement, for any purpose not within
the scope of this Agreement, shall be at the risk of the CITY, and without liability to the
CONSULTANT. The CITY shall be liable, and agrees to be liable for, and shall indemnify,
defend and hold the CONSULTANT harmless for any and all claims, suits, judgments or
damages, losses and expenses including court costs, expert witness and professional
consultation services, and attorneys' fees arising out of the CITY'S use of such documents
in a manner contrary to the provisions set forth hereinabove.
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ARTICLE 17.00 - MAINTENANCE OF RECORDS

Pursuant to Section 119.0701 of the Florida Statutes, Contractors acting on behalf of the
City must comply with the public records laws, specifically: a) keep and maintain public
records required by the City to perform the contracted services; b) upon request from the
City’s custodian of public records, provide the City with a copy of the requested records
or allow the records to be inspected or copied within a reasonable time at a cost that does
not exceed the cost provided in Chapter 119 of the Florida Statutes or as otherwise
provided by law; ¢) ensure that public records that are exempt or confidential and exempt
from public records disclosure requirements are not disclosed except as authorized by
law for the duration of the contract term and following completion of the contract if the
contractor does not transfer the records to the City: d) upon completion of the contract,
transfer, at no cost, to the City all public records in possession of the contractor or keep
and maintain public records required by the City to perform the service. If the contractor
transfers all public records to the public agency upon completion of the contract, the
contractor shall destroy any duplicate public records that are exempt or confidential and
exempt from the public records disclosure requirements. If the contractor keeps and
maintains public records upon completion of the contract, the contractor shall meet all
applicable requirements for retaining public records. All records stored electronically must
be provided to the City, upon request from the City’s custodian of public records, in a
format that is compatible with the Information Technology Systems of the City.

IF THE CONTRACTOR HAS QUESTIONS REGARDING THE
APPLICATION OF CHAPTER 119, FLORIDA STATUTES, TO THE
CONTRACTOR’S DUTY TO RETAIN AND PROVIDE PUBLIC RECORDS
RELATING TO THIS CONTRACT, CONTACT THE CITY'S CUSTODIAN
OF PUBLIC RECORDS AT (239) 321-7045, E-MAIL TO
PUBLICRECORDS@CITYFTMYERS.COM, POST OFFICE BOX 2217,
FORT MYERS, FLORIDA, 33902-2217.

Florida Statute, § 119.0701 and House Bill, § 273

ARTICLE 18.00 - HEADINGS

The HEADINGS of the Articles, Sections, Exhibits, Attachments, Phases or Tasks, as
contained in this Agreement, are for the purpose of convenience only and shall not be
deemed to expand, limit or change the provisions contained in such Articles, Sections,
Exhibits, Attachments, Phases or Tasks.
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ARTICLE 19.00 - ENTIRE AGREEMENT

This Agreement, including referenced Exhibits and Attachments hereto, constitutes the
entire Agreement between the parties hereto and shall supersede, replace and nullify any
and all prior agreements or understandings, written or oral, relating to the matters set forth
herein, and any such prior agreements or understandings shall have no force or effect
whatever on this Agreement.

The following listed documents, which are referred to hereinbefore, are attached to and
are acknowledged, understood and agreed to be an integral part of this Agreement:

(1)
(2)
®3)
(4)

(5)
(6)
(7)
(8)

9)

(10)

EXHIBIT "A" entitled "SCOPE OF PROFESSIONAL SERVICES"

EXHIBIT "B" entitled "COMPENSATION AND METHOD OF PAYMENT"

EXHIBIT "C" entitled "TIME AND SCHEDULE OF PERFORMANCE"

EXHIBIT "D" entitled "CONSULTANT'S ASSOCIATED SUB-
CONSULTANT(S) AND SUB-CONTRACTOR(S)”

EXHIBIT "E" entitled "PROJECT GUIDELINES AND CRITERIA"

EXHIBIT "F" entitled "TRUTH IN NEGOTIATION CERTIFICATE"

EXHIBIT "G" entitled "MINORITY BUSINESS ENTERPRISE"

EXHIBIT "H" entitled "SWORN STATEMENT UNDER SECTION
287.133(3)(A), FLORIDA STATUTES ON PUBLIC ENTITY CRIMES"

EXHIBIT "I" entitled "INSURANCE". (Containing copies of applicable
Certificates of Insurance)

EXHIBIT “J” entitled “EMPLOYMENT ELIGIBILITY VERIFICATION
SYSTEM (E-VERIFY)"
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ARTICLE 20.00 - NOTICES AND ADDRESS OF RECORD

20.01 NOTICES BY CONSULTANT TO CITY

All notices from the CONSULTANT to the CITY, shall be in writing and deemed
duly served if mailed by registered or certified mail to the CITY at the following
address:
City Clerk
City of Fort Myers
Post Office Box 2217
Fort Myers, Florida 33902-2217
20.02 NOTICES BY CITY TO CONSULTANT

All notices from the CITY to the CONSULTANT, shall be in writing and deemed
duly served if mailed by registered or certified mail to the CONSULTANT at the
following address:
«Contact_Name»
«Company_Name»
«Street_Address_»
«City_», «State» «zip_code»

20.03 CHANGE OR ADDRESS OF RECORD

Either party may change its address of record by written notice to the other party given in
accordance with the requirements of this Article.

ARTICLE 21.00 - TERMINATION

This Agreement will terminate three (3) years after the effective date indicated on Page
One (1) unless the City exercises the right to request an extension. This Agreement may
also be terminated by the CITY at its convenience, or due to the fault of the
CONSULTANT, by the CITY giving thirty (30) days written notice to the CONSULTANT.

If the CONSULTANT is adjudged bankrupt or insolvent; if it makes a general assignment
for the benefit of its creditors; if a trustee or receiver is appointed for the CONSULTANT
or for any of its property; if it files a petition to take advantage of any debtor's act or to
reorganize under the bankruptcy or similar laws; if it disregards the authority of the CITY'S
designated representatives; if it otherwise violates any provisions of this Agreement; or
for any other just cause, the CITY may, without prejudice to any other right or remedy,
and after giving the CONSULANT a thirty (30) calendar day written notice, terminate this
Agreement.

In addition to the CITY'S contractual right to terminate this Agreement in its entirety, as
set forth above, the CITY may also, at its convenience, stop, suspend, supplement or
otherwise change all, or any part of, the SCOPE OF PROFESSIONAL SERVICES, as
set forth in Exhibit "A", or the Project Guidelines and Criteria, as set forth in EXHIBIT "E",
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or as such may be established by SUPPLEMENTAL AGREEMENT or CHANGE ORDER
AGREEMENT. The CITY shall provide written notice to the CONSULTANT in order to
implement a stoppage, suspension, supplement or change.

The CONSULTANT may request that this Agreement be terminated by submitting a
written notice to the CITY dated not less than thirty (30) calendar days prior to the
requested termination date and stating the reason(s) for such a request. However, the
CITY reserves the right to accept, or not accept, the termination request submitted by the
CONSULTANT, and no such termination request submitted by the CONSULTANT shall
become effective unless, and until, CONSULTANT is notified, in writing, by the CITY of
its acceptance.

21.01 CONSULTANT TO DELIVER MATERIALS ON TERMINATION

Upon termination, the CONSULTANT shall deliver to the CITY all papers, drawings,
models, and other material in which the CITY has exclusive rights by virtue hereof or of
any business done, or services or work performed or provided by the CONSULTANT on
behalf of the CITY.

ARTICLE 22.00 - AMENDMENTS

The covenants, terms and provisions set forth and contained in all of the Articles to this
Agreement may be amended upon the mutual acceptance thereof, in writing, by both
parties to this Agreement, as evidenced by the execution by both parties of an
Amendment Agreement. The City Manager of the City of Fort Myers shall act on behalf
of the CITY in executing such Amendment Agreement(s). The CONSULTANT named
hereinabove as a party to this Agreement, as an individual, or if a corporation, shall act in
executing such Amendment Agreement(s). In the event of any conflicts between the
requirements, provisions and/or terms of the Agreement, and any written Amendment
Agreement(s), the requirements, provisions and/or terms of the latest executed
Amendment Agreement shall take precedence.

ARTICLE 23.00 - MODIFICATIONS

Modifications to covenants, terms and provisions of this Agreement shall only be valid
when issued in writing as a properly executed Amendment(s), or SUPPLEMENTAL
AGREEMENT(S), or WORK ORDER(S), or CHANGE ORDER(S). In the event of any
conflicts between the requirements, provisions, and/or terms of this Agreement and any
written Amendment(s), SUPPLEMENTAL AGREEMENT(S), WORK ORDER(S), and/or
CHANGE ORDER(S), the latest executed Amendment(s)), SUPPLEMENTAL
AGREEMENT(S), WORK ORDER(S), and/or CHANGE ORDER(S) shall take
precedence.

In the event the CITY issues a purchase order, memorandum, letter, or other instruments
covering the PROFESSIONAL SERVICES, work and materials to be provided and
performed pursuant to this Agreement, it is hereby specifically agreed and understood
that such purchase order, memorandum, letter or other instruments are for the CITY'S
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internal control purposes only, and any and all terms, provisions and conditions contained
therein, whether printed or written, shall in no way modify the covenants, terms and
provisions of this Agreement and shall have no force or effect thereon.

No modification, waiver, or termination of the Agreement, or of any terms thereof, shall
impair the rights of either party.

ARTICLE 24.00 - PROHIBITION AGAINST CONTINGENT FEES

The CONSULTANT (architect or registered land surveyor or professional engineer, as
applicable) warrants that he has not employed or retained any company or person, other
than a bona fide employee working solely for the consultant to solicit or secure this
agreement, and that he has not paid or agreed to pay any person, company, corporation,
individual, or firm, other than a bona fide employee working solely for the CONSULTANT,
any fee, commission, percentage, gift, or other consideration contingent upon, or resulting
from, the award or making of this Agreement.

ARTICLE 25.00 - NO GUARANTEE OF WORK

This is a Continuing Contract. All items listed as “to be determined” will be negotiated to
the sole satisfaction of the CITY’s designated Project Manager prior to starting any
assignment. There is no guarantee that any work will be assigned and authorized under
this contract.

ARTICLE 26.00 — LIMITS ON FEES AND CONSTRUCTION COST

All professional services under this agreement shall be limited to projects where
estimated construction costs do not exceed limits set forth by Florida State Statute
287.055, Acquisition of professional architectural, engineering, landscape architectural,
or surveying and mapping services.

ARTICLE 27.00 - EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM (E-Verify)

Statutes and executive orders require employers to abide by the immigration laws of the
United States and to employ in the United States only individuals who are eligible to work
in the United States. The E-Verify program provides an Internet-based means of verifying
employment eligibility of workers employed in the United States, but is not a substitute for
any other employment eligibility verification requirements.

The program will be used for:

a. Commercial or noncommercial services or construction
b. Projects which exceed the City of Fort Myers small dollar threshold.
c. Work performed in the United States.
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Exceptions to the program:

a. Commodity based procurement where no services are provided.
b. In exceptional cases, the City Council may waive the requirement.

Vendors, who are not enrolled in the program at the time of contract award, must enroll
and produce a copy of the Memorandum of Understanding prior to execution of the
contract. Upon signing up for the program, the vendor must follow the federal guidelines
for verifying all their employees, whether assigned to the contract or not, in accordance
with the Verification of Employment Eligibility.

Vendors that are already enrolled in the program must produce a copy of their
Memorandum of Understanding prior to execution of the contract. Vendors must follow
the federal guidelines for verifying all their employees, whether assigned to the contract
or not, in accordance with the Verification of Employment Eligibility.

Subcontractor requirement: Vendors shall require all subcontracted vendors to flow down
the requirement to use E-Verify to subcontractors.

It shall be the vendor's responsibility to familiarize themselves with all rules and
regulations governing this program.

For additional information regarding the Employment Eligibility Verification System (E-
Verify) program visit the following website: http://www.dhs.gov/E-Verify
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ARTICLE 28.00 - ACCEPTANCE

IN WITNESS WHEREOF, the parties hereto, by their duly authorized representatives, have executed this
Agreement on the dates shown below to be effective the day and year first shown above.

CITY OF FORT MYERS, FLORIDA

a Municipal Corporation ATTEST:
By:
Randall P. Henderson, Jr., Mayor Gwen Carlisle, MMC, City Clerk
Date:
By:

Saeed Kazemi, P.E., City Manager

Date:

APPROVED AS TO FORM:

Grant Williams Alley, City Attorney

Company Name

Witness
By:
Authorized Signer Name
Name:
Title:
Date:
Name:

Corporate License

CORPORATE SEAL
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EXHIBIT A
SCOPE OF SERVICES Date:
For: RFQ # 0008-19
Marine Engineering Services for the City of Fort Myers — Continuing
Contract

BASIC SERVICES

Section1. GENERAL SCOPE STATEMENT

The CONSULTANT shall provide and perform the following PROFESSIONAL SERVICES
which shall constitute the GENERAL SCOPE of the SERVICES under the covenants,
terms, and provisions of this PROFESSIONAL SERVICES AGREEMENT:

The firms or individuals shall provide and perform the following professional services, which shall
constitute the General Scope of the Services under the covenants, terms and provisions of this
agreement.

The City is seeking Professional Qualifications from Marine Engineering Firms and/or individuals
to provide marine engineering services on an as needed basis.

The selected engineering firm(s) will be responsible for providing complete marine engineering
services for a wide range of projects as may be required by the City of Fort Myers. Firm(s) shall
be responsible for knowledge and compliance with all relative local, state and federal codes and
regulations.

The Consultant(s) awarded this contract shall be a Professional Engineer registered in the State
of Florida and actively in charge and responsible for the operations, personnel, management, and
supervision while performing all required services. The certification of all engineering reports shall
be made by Professional Engineer(s).

0 The selection committee will vote on the number firms required to serve the City’s needs.

o0 Firms may be selected and utilized to provide identified services subject to the availability of
each firm’s resources, time schedule and expertise. There is no work guaranteed to any firm
as a result of being selected and/or being placed under continuing contract.

0 Supplemental Task Proposal (STP) — When the services of the consultant are needed, a
request identifying the project and professional service required and the period of
performance will be submitted to the consultant via email, written request, meeting request,
or other means. The consultant shall respond in writing within the City requested time frame
with an STP to accomplish the professional service.
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(0}

The STP shall consist of a scope of service, staffing, cost, timeframe and other requested
information for both consultants and recommended sub-consultant(s). Proposals must be
detailed and in accordance with the contract.

The City will review the proposed STP and may request additional or alternative staff
assignments. Upon finalization and acceptance of the STP by City, the City's Project Manager
and/or other designated staff member(s) shall have a purchase order executed which will
serve as the Notice to Proceed. The Consultant shall not proceed without receipt of an
executed purchase order. Note: City policy currently allows project(s) under certain thresholds
to proceed without Council approval subject to authorization by the Purchasing & Contracts
Administration Division Manager. Projects over these thresholds shall require City Council
approval (subject to change by policy).

All services provided by the consultant shall be reviewed and coordinated through the city’s
identified project manager. The consultant is responsible in all cases to coordinate closely
with and keep city project manager and/or designated staff informed on the progress and
results of service(s) that the consultant is providing for the city.

Upon completion of the professional service(s), the consultant shall submit the final product,
along with a final invoice. The invoice shall be labeled “Final Invoice” and shall not exceed
the original STP unless there has been as expansion of the Scope of Work documented by a
formal Purchase Order/Change Order Amendment.

CONSULTANTS shall hold all State, Federal and County/City licenses required to perform
the above referenced scope of work. This Consultant shall ensure compliance with all laws,
rules, codes, ordinances, and licensing requirements that are applicable to the conduct of its
business, including those of federal, State, and local agencies having jurisdiction and
authority.

Professional Service Providers for the City of Fort Myers shall become familiar with all
applicable state and local laws, ordinances, Planning Department standards, Florida
Department of Transportation (FDOT) standards, and City of Fort Myers Design &
Construction Standards Manual.

Engineers must be familiar with aspects of marine/marina products, materials and services:
Services required may include, but not be limited to;

Pilings, bulkheads, wharfs, piers, dolphins, floats, ramps, docks, rip-rap, break waters, marine
utilities (water, sewage, lighting and electrical), fuel distribution systems, fuel storage, fuel
spillage, sanitary pump out systems, dredging, spoils handling, hydrographic work, corrosion
control systems (sacrificial and impressed), oil boom, float and spill containment systems,
mooring methods and systems, vessel maintenance and management methods.

Other responsibilities may include engineering professionals to participate as part of a team
working closely with other professionals. The firm will be expected to have experience in
obtaining permits with the various permitting agencies and attend meetings with and/or on
behalf of city staff.

Sub-consultants, registered in the State of Florida and acceptable to the consultant and the
Owner, shall be retained by the consultant, at their expense.
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Section 2. TASKS

Pursuant to the GENERAL SCOPE of the SERVICES stated hereinabove, the
CONSULTANT shall perform all services and/or work necessary to complete the following
task(s) and/or provide the following item(s) which are enumerated to correspond to the
task(s) and/or items set forth in EXHIBIT “B” entitled “COMPENSATION AND METHOD
OF PAYMENT".

NOTE:

This Professional Services Agreement is a Continuing Contract.

A separate Task Assignment document with a specific Scope of Work will
be issued as tasks are assigned by the City.

Work performed under this agreement will be for projects where estimated
construction costs do not exceed limits set forth by Florida State Statute
287.055, Acquisition of professional architectural, engineering, landscape
architectural, or surveying and mapping services.

Individual Project Tasks which have a dollar value in excess of One
Hundred Thousand Dollars ($100,000) will be authorized by City Council
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EXHIBIT B

Date:

COMPENSATION AND METHOD OF PAYMENT

Section1. BASIC SERVICES/TASK(S)

The CITY shall compensate the CONSULTANT for providing and performing the Task(s)
set forth and enumerated in EXHIBIT “A”, entitled “SCOPE OF SERVICES”, as follows:

Note: A Lump Sum (L.S.) or Not-to-Exceed (N.T.E.) amount of
compensation to be paid the CONSULTANT should be established and set
forth below for each task or sub-task described and authorized in Exhibit

“A”'
Indicate Basis of
Amount of Compensation
Task Number Task Title Compensation LS or NTE
To be
Determined for
Each STA
TOTAL

Revised 3/25/19 Page 43 of 61



PROFESSIONAL SERVICES AGREEMENT
RFQ # 0008-19, Marine Engineering Services for the City of Fort Myers — Continuing Contract
«Company_Name»

Section 2. ADDITIONAL SERVICES

The CITY shall compensate the CONSULTANT for such ADDITIONAL SERVICES as are
requested and authorized in writing for such amounts, or on such a basis, as may be
mutually agreed to in writing by both parties to this Agreement. The basis and/or amount
of compensation to be paid the CONSULTANT for ADDITIONAL SERVICES requested
and authorized in writing by the CITY shall be as set forth in Article 3.11 of this Agreement.

Should it be mutually agreed to base compensation for ADDITIONAL SERVICES on an
hourly rate charge basis for each involved professional and technical employee’s wage
rate classification, the applicable hourly rates to be charged are as set forth and contained
in ATTACHMENT NO. 1 hereto, dated , 20 ,
entitled “CONSULTANT’'S PERSONNEL HOURLY RATE SCHEDULE".

Section 3. REIMBURSABLE EXPENSES AND COSTS

When the CONSULTANT'S compensation and method of payment is based on an hourly
rate for professional and/or technical personnel, the CONSULTANT shall, in addition to
such hourly rates as are set forth in Attachment No. 1 hereto, be entitled to reimbursement
of out-of-pocket, non-personnel expenses and costs as set forth in ATTACHMENT 2
hereto dated 20 , entitted “NON-PERSONNEL
REIMBURSABLE EXPENSES AND COSTS".
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ATTACHMENT NO. 1 TO EXHIBIT B

Date:

CONSULTANT’S PERSONNEL HOURLY RATE SCHEDULE ***

CONSULTANT OR SUB-CONSULTANT NAME

(A separate Attachment No. 1 should be included for each Sub-Consultant)

(1) 2) @3) (4)
Current Direct* Hourly Rate to be
Project Position or Classification Payroll Average Charged (Column
(Function to be Performed) Hourly Rate Multiplier** 2x3)
*NOTE: Direct Payroll hourly rate means the actual gross hourly wage paid.
*NOTE: Indicate applicable multiplier for indirect personnel costs, general administrative
and overhead costs, and profit.
**NOTE: A separate personnel hourly rate schedule should also be attached for each

SUB-CONSULTANT listed in Exhibit “D”.
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ATTACHMENT NO. 2 TO EXHIBIT B

Date:

NON-PERSONNEL REIMBURSABLE EXPENSES AND COSTS

CONSULTANT OR SUB-CONSULTANT NAME

(A separate Attachment No. 2 should be included for each SUB-CONSULTANT)

ITEM BASIS OF CHARGE
Telephone (Long Distance) Actual Cost
Other Communications Actual Cost
Postage Actual Cost
Shipping Material Actual Cost

Commercial Air Travel

Actual Cost Plus 10% (Coach)

Automobile & Truck Travel

N.T.E.  $0.44.5/Mile

Lodging (Per Person) Actual expense up to maximum $80

N.T.E. $80.00/Night

Meals ( Breakfast) N.T.E. $ 6.00
(Lunch) N.T.E. $ 11.00
(Dinner) N.T.E. $19.00

Reproduction (Photocopy) $ 0.20/Page

Reproduction (Blue/White Prints) $ 0.20/Sq. Ft.

Printing Actual Cost

Binding Actual Cost

Mylar Sheets $1.10/Sq. Ft.

Photographic Supplies & Services

Actual Cost Plus 10%

Administrative Service Fee - Applicable only when
specifically authorized in writing by the CITY, for
administering the procurement of special additional services,
equipment, etc. not covered under the costs and/or changes
established in the Agreement.

10%

NOTE: N.T.E. indicates Not-To-Exceed
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TIME AND SCHEDULE OF PERFORMANCE

EXHIBIT C

Date:

This EXHIBIT C establishes times of completion for the various phases and tasks required
to provide and perform the services and work set forth in EXHIBIT “A” of this Agreement.
The times and schedule of performance set forth hereinafter is established pursuant to
Article 6.00 of this Agreement.

Phase and/or Task
Reference as
Enumerated in
EXHIBIT “A”

Name or Title of Phase
and/or Task

Number of Calendar

Days For Completion

of Each Phase and/or
Task

Cumulative Number
of Calendar Days For
Completion From
Date of Notice to
Proceed

5 year contract

Revised 3/25/19

Page 47 of 61




PROFESSIONAL SERVICES AGREEMENT
RFQ # 0008-19, Marine Engineering Services for the City of Fort Myers — Continuing Contract

«Company_Name»

EXHIBITD

Date:

CONSULTANT’S ASSOCIATED SUB-CONSULTANT(S) AND SUB-CONTRACTOR(S)

CONSULTANT has identified the following SUB-CONSULTANT(S) and/or SUB-
CONTRACTOR(S) which may be engaged to assist the CONSULTANT in providing and

performing services and work on this Project.
PROJECT NAME:

SUB-CONSULTANT:

(If none, enter the word “none” in the space below.)

Service and/or
Work to be
Provided or
Performed

Name and Address of
Individual or Firm

Disadvantaged
Business Enterprise.
(If Yes, Indicate Type)

SUB-CONSULTANT
Services are
Exempted from Prime
Consultant’s
Insurance Coverage

Yes | No | Type

Yes | No
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EXHIBIT E
Date:

PROJECT GUIDELINES AND CRITERIA

The CITY has established the following Guidelines, Criteria, Goals, Objectives,
Constraints, Schedule, Budget and/or Requirements which shall serve as a guide to the
CONSULTANT in performing the PROFESSIONAL SERVICES and work to be provided
pursuant to this Agreement:

(If none, enter the word “none” in the space below.)

Item No. 1

N/A
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EXHIBIT F
Date:

TRUTH IN NEGOTIATION CERTIFICATE

This Certificate is executed and given by the undersigned as a condition precedent to entering into a
PROFESSIONAL SERVICES AGREEMENT with the City of Fort Myers for the project known as:

For: RFQ # 0008-19
Marine Engineering Services for the City of Fort Myers — Continuing
Contract

Before me, the undersigned authority personally appeared, who having personal knowledge as to the facts
and statement contained herein after being duly sworn, deposes and states under oath that:

1. This Certificate shall be attached to and constitute an integral part of the above
said PROFESSIONAL SERVICES AGREEMENT as provided in Article 3.12.

2. The undersigned hereby certifies that the wage rates and other factual unit costs
supporting the compensation on which this PROFESSIONAL SERVICES
AGREEMENT is established are accurate, complete, and current on the date set
forth here-in-above.

3. The truth of statements made herein may be relied upon by the CITY and the
undersigned is fully advised of the legal effect and obligations imposed upon the
CONSULTANT by the execution of this instrument under oath.

Executed on behalf of the Party to the PROFESSIONAL SERVICES AGREEMENT referred to as the
CONSULTANT, doing business as:

«Company Name»

BY:

«authorized_officer»

TITLE: «Title»

The foregoing instrument was acknowledged and executed before me by the above signed on this
day of , 20

Notary Seal

Notary Public, State of Florida at Large

My commission expires:
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EXHIBIT G

ARTICLE V. MINORITY BUSINESS ENTERPRISE PROGRAM
Sec. 38-122. Definitions.

The following words, terms and phrases, when used in this article, shall have the
meanings ascribed to them in this section, except where the context clearly indicates a
different meaning:

Business location means a permanent office or other site where a local business
conducts, engages in or carries on all or a portion of its business; has personnel,
equipment and materials within the boundaries of the county sufficient to constitute a
present ability to perform the service and/or provide the goods. Business stationery and
business cards must make a specific reference to a county address. A post office box or
a location at a postal service center shall not constitute a business location.

Construction means the erection, rehabilitation, alteration, conversion, extension,
demolition or repair of improvements to real property, including facilities providing
utility service, and includes the supervision, inspection and other on-site functions
incidental to construction.

Contract means a binding agreement by which the city is committed to expend or
does expend its funds or other resources for or in connection with any of the following
purposes:

(1) Construction of any public improvements;
(2) Purchase of any goods or services;
(3) Procurement of professional services.

Contractor means a separate and distinguishable business entity participating or
seeking to participate in the performance of a contract.

County business means any person, firm, partnership, company or corporation
which is duly licensed and authorized to engage in the particular business for which a
proposal is submitted, and whose principal place of business, in the sole opinion of the
city, is located within the boundaries of the county.

Goods means any tangible personal property, other than services or real property.

Minority business enterprise means a business certified by the state office of
supplier diversity and a registered city vendor, where the primary place of business is
within the county, as demonstrated by holding all applicable licenses and/or
certifications as required.

Professional services means those services within the scope of the practice of

architecture, professional engineering, landscape architecture, or registered surveying
or mapping as defined by state statutes, or those performed by any architect,
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professional engineer, landscape architect, or registered surveyor or mapper in
connection with his professional employment or practice.

Purchasing manager means the principal public purchasing official for the city,
who shall be responsible for the procurement of supplies, services and construction in
accordance with the city purchasing policy and procedures manual.

Services means the furnishing, primarily, of labor, time and/or effort, including
construction contracts, if licensed as required.

Sec. 38-123. Created; purpose; applicability.

There is created a minority business enterprise program to assist and protect the
interests of minority businesses in order to promote and encourage full and open
competition in the city, and to enhance opportunities for individuals to successfully
compete in a free market as independent business owners in the city. The program
shall apply to all contracts and shall include the taking of steps to increase the
participation of minority business enterprises.

Sec. 38-124. Administration; assistance; utilization.

(@) Administration. The purchasing division shall administer this article by
utilizing those businesses within the county on the state office of diversity list of certified
minority businesses for participation in city contracts.

(b) Assistance. The purchasing division shall provide appropriate assistance
and direction to minority business enterprises so as to maximize their participation in
contracts awarded by the city.

(c) Utilization.

(1) This subsection (c) is applicable to procurement of construction
contracts (see, section 38-125) and professional services (see,
section 38-127); and goods and services (see section 38-126).

(2) Bidders shall meet or exceed, or demonstrate that they could not
meet, despite their good faith efforts, the contract goals set by the
city. Certain minority business enterprise participation information
shall be submitted with the bid proposals as required. Award of the
bid shall be conditioned upon submission of the minority business
enterprise participation information with bid proposals, and upon
satisfaction of the contract goals or, if the goals are not met, upon
demonstration that sufficient good faith efforts were made to meet
the goals.

(3) Bidders are encouraged to perform the following:
a. Attend pre-bid conferences to address minority business
enterprise compliance questions.

b. Thoroughly review the minority business enterprise program
regulations and accompanying forms early in the bidding
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(4)

(5)

(6)

Revised 3/25/19

preparation process to adequately comply and have
questions timely addressed.

C. Contact the purchasing division regarding questions.

d. Comply with the forms to be submitted with bids to avoid a
non-responsiveness ruling.

e. Complete all forms fully and accurately.

The city shall provide a list of qualified minority business
enterprises that are state certified within the county with
distribution of the bid package on the bid issuance date. If
additional minority business enterprise names are added during the
bid solicitation term, an addendum may be issued. However, if an
addendum is not issued, the originally distributed minority
business enterprise list shall be utilized. Bidders are required to
include documentation and utilization forms as part of their
submittal package as follows:

a. General contractor or professional information.
b. Schedule of minority business enterprise participation.
C. Failure to submit completed utilization forms may result in

a general contractor's bid being deemed non-responsive and
the bid being rejected. If no minority business enterprise
participation is proposed, it should be so stated on the forms
as required.

d. The city reserves the right to request copies of proposals
submitted by a minority business enterprise to the
contractor or professional. Copies of said proposals shall be
sent by facsimile or hand delivered to the purchasing division
within 24 hours after the request is made. If the proposals
are not delivered within the 24-hour period, the contractor
or professional may be deemed non-responsive.

Sufficient information to demonstrate that the contractor or
professional made a good faith effort to meet the goal should be
submitted with the bid. Contractors or professionals must use the
good faith effort format and forms provided by the city in soliciting
minority business enterprise participation and submit these forms,
completed in full with their submittal.

In evaluating the good faith effort of a contractor or professional,
the city requires documented notice from the contractor or
professional by facsimile transmittal, certified mail, return receipt
requested, or hand delivered, with receipt, to certified minority
business enterprise participants, that perform the type of work,
which the contractor or professional intends to subcontract. The
contractor or professional shall indicate the following in the notice
to minority business enterprises:
a. The specific work the contractor or professional intends to
subcontract, including contract plans and specifications
related to the specific sub-contract work requested;
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(7)

(8)

9

b. Along with good faith effort forms a summation of all minority
business enterprise quotations received and an explanation
of why any minority business enterprise participant was not
selected. If the minority business enterprise participant was
not selected, the name of the subcontractor and price
submitted for that portion of the work shall be listed.

The city will evaluate the good faith efforts of a contractor or
professional by considering the following:

a. Whether a minority business enterprise is qualified to
perform the portions of work selected by the contractor or
professional. The ability of a contractor or professional to
perform the work with its own work force will not excuse a
contractor or professional from meeting the minority
business enterprise goals.

b. Whether the minority business enterprise goals were met by
other bidders.

Failure to satisfy any of the above-referenced documentation
requirements may result in bid submittals being deemed
nonresponsive. All documentation must be complete and included
in the bid submittal. Good faith efforts to meet the minority
business enterprise goals shall be documented. The appropriate
form shall reflect whether a good faith effort was made or assistance
was offered but not accepted by the minority business enterprise
firm.

The contractor or professional shall provide an annual reporting
system to document the percentage of contracts that have been
awarded to minority business enterprises.

(d) Exemptions to minority business enterprise utilization. The minority
business enterprise utilization in this section shall not apply to contracts or purchases

as follows:

(1)

(2)

(3)

(4)

Purchases or contract for which funding is received and minority
business enterprise utilization is superseded by any other laws,
rules, regulations or policies.

Purchases made utilizing cooperative purchasing agreements with
other governmental entities.

Purchases made under emergency procedure situations as set forth
in the Purchasing Policy and Procedures Manual, on file in the city
clerks office.

Purchases made for items that have been deemed as a single source
and/or standard items utilized by the city.

Sec. 38-125. Construction contract requirements.
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(@) The following requirements are adopted by the city for the purpose of
increasing the level of minority business enterprise participation in city contracts. As a
goal, the city should utilize minority business enterprises for 15 percent of the total
dollars when contracting for construction contracts through prime contracts or
subcontracts.

(b) Nothing shall prohibit a higher percentage participation by minority
business enterprises whereby minority business enterprises possess the qualifications
to perform 100 percent of the contract.

(c) In the event a minority business enterprise has been selected, but is not
utilized on the awarded job, the general contractor is obligated to offer this trade area
to another certified and licensed minority business enterprise before seeking a
nonminority business enterprise subcontractor to perform the contracted work. If no
other minority business enterprise is available or does not enter into a contract, the
general contractor may use a nonminority business enterprise. A nonminority business
enterprise contract shall not be executed between the general contractor and the
nonminority business enterprise subcontractor without full knowledge and approval of
the contracts administration division and the purchasing division.

(d) The contracts administrator shall be responsible for monitoring the
execution of the contract between the general contractor and all minority business
enterprise subcontractors. Presentation of an approved, executed minority business
enterprise contract is a prerequisite to execution of a contract between the city and the
general contractor, within ten days after award of the contract.

(e) The general contractor shall provide the minority business enterprise
subcontractor with ten percent of the minority business enterprise contract amount as
funds for mobilization in advance of the commencement of construction. The total
minority business enterprise mobilization funds will be indicated as a separate line item
on the schedule of values. Contractors are required to pay minority business enterprise
contractors within 30 days of receipt of payment from the city.

§i] All bid utilization forms must include a break down between labor and
material.

Sec. 38-126. Goods and services requirements.

(a) The procurement of goods and services under this section is for minority
business enterprises providing 100 percent of the goods and services.

(b) The purchasing division shall maintain a list of services provided by
minority business enterprises located in the county that are on the state office of
diversity list of certified minority businesses for participation in city contracts that will
be used when the city is purchasing goods and services under $25,000.00, but more
than the established small dollar threshold for the city. Those measures shall include a
provision that every effort will be made by purchasing agents to contact all minority
business enterprises within a particular commodity area for purchases under
$25,000.00, but more than the established small dollar threshold for the city. Awards
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of purchases under $25,000.00, but more than the established small dollar threshold
for the city will be made to the lowest responsible, responsive bidder unless a minority
business enterprise is within seven percent of the lowest nonminority business
enterprise bid, then the award shall be made to the minority business enterprise
submitting the lowest bid.

(c) The minority business enterprise participation measures provide that
every effort will be made by purchasing agents to contact all minority business
enterprises within a particular commodity area for purchases over $25,000.00. Awards
of purchases over $25,000.00 will be made to the lowest responsible, responsive bidder
unless a minority business enterprise is within six percent or up to $10,000.00,
whichever is less, of the lowest nonminority business enterprise bid, then the award
shall be made to the minority business enterprise submitting the lowest bid.

Sec. 38-127. Professional service requirements.

(@) The city will provide contracting opportunities for professional services
pursuant to state statutes, as amended, known as the Consultant's Competitive
Negotiation Act, which requires that one element of consideration is minority business
enterprise participation.

(b) The contracts administration division and the purchasing division shall
make every effort to increase minority business enterprise participation within a
particular profession during a solicitation for professional services.

(c) A point system shall be utilized to determine the recipient of the contract
award. Businesses submitting proposals to provide professional services to the city will
be eligible to receive points, not to exceed 12 percent of the total number of possible
points awarded, for minority business enterprise participation.

(d) It will be the responsibility of the firm submitting a proposal to furnish all
the necessary information to the city in order to receive points for minority business
enterprise participation.

Sec. 38-128. Sanctions.

(@) Every contract awarded under this article shall contain language
indicating that if any document submitted to the city by a contractor, subcontractor,
bidder or individual to be certified and licensed as a minority business enterprise for
the purpose of participating in any contract contains false, misleading or fraudulent
information, or any person knowingly engaged in fraud, misrepresentation or in any
attempt, direct or indirect, to evade the provisions of this article by providing false,
misleading or fraudulent information, the purchasing manager shall debar for cause
following the debarment or suspension procedures provided in the purchasing policies
and procedures manual. Any contractor that does not use the minority business
enterprise specified in the bid proposal shall be sanctioned. The sanctions on the
contractor, subcontractor, bidder or individual may include any of the following:

(1) Withholding of payment.
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(2) Termination, suspension or cancellation of the contract, in whole or in
part.
(3) Denial to participate in any contracts awarded by the city for a period of

not more than three years.

(b) If the purchasing manager, purchasing/minority business enterprise dispute
committee and city council determine, after written notice, that a contractor and/or
minority business enterprise has made misrepresentations regarding the utilization of
minority business enterprises, or has colluded with another making such
misrepresentations or material omissions, the contractor or minority business
enterprise, as the case may be, shall be recommended to be disqualified from
contracting or subcontracting on future contracts for a period of not more than three
years. Such persons or firms determined to have violated any sections of this article
shall be subject to debarment for not more than three years under the cities
purchasing procedures. The city shall maintain a list of such disqualified entities,
which shall be available for public inspection. In the event that a contractor
submitting a bid is determined not to have been involved in any misrepresentation of
status of a disqualified subcontractor included in the bid, the city may allow the
contractor to discharge the disqualified subcontractor and identify and engage a
qualified subcontractor as its replacement for inclusion in the bid. The consequences
provided herein shall be in addition to any other criminal or civil liability to which
such entities may be subject. The appeal process shall follow the purchasing policies
and procedures manual
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EXHIBITH

FLORIDA STATUTES ON PUBLIC ENTITY CRIMES

INSERT THE
NOTARIZED AFFIDAVIT
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EXHIBIT |

INSERT

THE

CERTIFICATE OF INSURANCE

HERE

MANDATORY REQUIREMENTS OF CERTIFICATE:

1. The City of Fort Myers is to be specifically included as an additional insured
on both comprehensive general liability and the business auto liability
policies.

2. Additional Insured Boxes need to be checked.

3. “Additional Insured” Endorsement page(s) MUST accompany the Certificate
of Insurance.

4. Notice of Cancellation and/or Restriction - The policy must be endorsed to
provide the CITY with ten (10) days prior written notice of cancellation and/or
restriction.

5. Check to ensure the dollar amount for each category is correct.

6. DESCRIPTION OF OPERATIONS BLOCK: The following verbiage must be
included in this block on COI:

City of Fort Myers named as Additional Insured on Comprehensive
General Liability and Business Auto Liability policies.
«Project_Name»

«Project_ Number»

CERTIFICATE HOLDER verbiage (NO names of
persons/divisions/departments can appear in this section):

The City of Fort Myers
2600 Dr. Martin Luther King Jr. Blvd, Suite 101
Fort Myers, FL 33916

Revised 3/25/19 Page 59 of 61



PROFESSIONAL SERVICES AGREEMENT
RFQ # 0008-19, Marine Engineering Services for the City of Fort Myers — Continuing Contract
«Company_Name»

EXHIBIT J

EMPLOYMENT ELIGIBILITY VERIFICATION SYSTEM (E-VERIFY)

INSERT THE
MEMO OF UNDERSTANDING (MOU)
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